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Developments  in  Federal  Regulation  of  Broadcasting 

By  Louie  G.  Caldwell* 

INTRODUCTION 

Save  for  one  factor,  developments  in  federal  regulation  of  radio  in 
the  year  just  closed  t  may  be  summarized  with  the  statement  that  trends 
noted  in  the  author’s  last  article**  have  been,  in  the  main,  confirmed 
and  carried  forward. 

On  the  credit  side  should  be  listed  increasing  efficiency,  in  the  sense 
of  prompt  and  incisive  action,  and  the  freedom  from  external  evidence 
of  bickering  and  dissension,  which  began  during  the  closing  two  months 
of  the  previous  year,  and  has  continued  during  the  year  just  closed. 
The  commission ’s  prestige  has  been  correspondingly  enhanced.  Counter¬ 
balancing  this  (or  as  additional  credits,  depending  on  the  viewpoint) 
must  be  placed  (1)  the  persistent  procedural  trend  toward  decisions  in 
quasi-judicial  matters  without  hearing,  toward  avoiding  or  minimizing 
rights  of  persons  adversely  affected  to  be  heard  either  before  the 
Commission  or  on  appeal,  and  toward  substitution  of  the  “investigative 
technique”  for  due  process  of  law  in  the  traditional  sense;  (2)  the 
equally  persistent  sulratantive  trend  toward  so-called  “value  judgments” 
without  statement  of  reasons  or  fixing  of  principles  and  with  frequent 
disregard  of  principles  or  standards  already  announced,  necessarily 
leading  to  lack  of  uniformity  and  unpredictability;  and  (3)  a  marked 
effort  toward  expansion  of  power,  particularly  in  the  direction  of  eco¬ 
nomic  regulation  of  industries  subject  to  the  Act. 

•  Reprinted  from  Variety  Radio  Directory,  Vol.  IV,  with  the  permission  of  the 
copyri^t  owners,  Variety,  Inc. 

tFrom  July  I,  1939  to  July  1,  1940. 

*•  Variety  Radio  Directory,  III,  p.  8%. 
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The  one  new  factor  is  the  crisis  engendered  by  the  war  in  Europe 
which  at  times  bids  fair  to  reverse  the  downward  trend  of  censorship 
and  to  open  up  an  all-too-tempting  vista  for  further  expansion  of  in¬ 
quisitorial  and  bureaucratic  control  over  broadcasting. 

PART  I 

THE  MACHINERY  OF  REGULATION 
A.  Pcraonnel  and  Intarnal  Organisation  of  tha  Commission 

On  July  25,  1939,  Frank  R.  McNinch  resigned  as  chairman  of  the 
Commission,  effective  September  1st.  Because  of  illness  he  had  been 
continuously  absent  for  several  months.  He  was  thereafter  retained  in 
government  service  as  a  special  communications  expert  to  advise  the 
Department  of  Justice.  On  July  27,  1939,  James  Lawrence  Fly,  general 
counsel  of  the  Tennessee  Valley  Authority  and  earlier  with  the  Depart¬ 
ment  of  Justice,  was  appointed  to  succeed  McNinch  for  the  unexpired 
portion  of  the  term.  Fly  was  immediately  confirmed  by  the  Senate  and 
took  up  his  duties  as  chairman  of  the  Commission  on  September  1st. 

On  June  5,  1940,  Thad  H.  Brown,  whose  term  expired  July  Ist, 
was  appointed  by  the  President  to  succeed  himself  for  a  seven-year  term. 
Brown  had  been  a  member  of  the  Commission  and  of  its  predecessor,  the 
Federal  Radio  Commission,  since  early  in  1932.  The  appointment  en¬ 
countered  difficulties  in  the  Senate  Committee  on  Interstate  Commerce, 
which  held  hearings  and,  at  the  present  writing,  has  not  made  its  re¬ 
commendations.  Brown  was  subjected  to  an  intense  grilling,  principally 
by  Senator  Tobey  of  New  Hampshire,  with  regard  to  the  delay  in  com¬ 
pletion  of  the  network-monopoly  report  by  the  committee  of  which  he  is 
Chairman,  and  other  matters. 

On  October  16,  1939,  George  O.  Gillingham,  Public  Relations 
Director  of  the  Tennessee  Valley  Authority,  was  engaged  as  Public 
Relations  Director  of  the  Commission.  On  April  25,  1940,  William  J. 
Dempsey,  general  counsel,  and  William  C.  Koplovitz,  a.ssistant  general 
counsel,  resigned,  effective  in  May.  They  were  succeeded  in  their 
respective  offices  by  Telford  Taylor  and  Joseph  L.  Rauh,  Jr.,  who  joined 
the  Commission  May  6th.  At  the  time  of  their  appointments,  Taylor 
was  special  assistant  to  the  Attorney  General  and  Rauh  was  assistant 
general  counsel  of  the  Wage  and  Hour  Administration. 

On  July  31,  1939,  the  Commission,  in  its  Administrative  Order  No. 
2,  took  the  first  of  a  series  of  steps  designed  gradually  to  transfer  routine 
work  from  the  Commission  and  its  members  to  the  staff.  By  this  order 
important  additional  responsibilities  were  delegated  to  the  secretary 
instead  of  to  individual  Commissioners.  On  November  8,  1939,  by 
amendment  of  the  order  effective  December  1st,  the  Commission  created 
an  Administrative  Board  comprising  its  general  counsel,  chief  engineer, 
chief  accountant  and  secretary.  This  same  i>ersonnel  has  served  since 
1937  as  a  rules  committee.  The  function  of  the  board  is  to  act  as  a 
junior  commission,  with  power  to  dispose  of  important  classes  of  non- 
controverted  and  routine  matters,  previously  assigned  to  individual 
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commissioners  on  a  month-to-month  basis,  and  to  make  recommendations 
on  other  matters.  The  step  has  brouprht  about  a  marked  increase  in 
efficiency. 

During  the  fall  of  1939  the  Commission,  through  its  chairman, 
advocated  the  establishment  of  a  new  unit  of  12  to  15  investigators,  to 
be  called  an  Investigation  Division,  and  sought  funds  from  Congress  for 
the  purpose.  The  proposal  must  be  viewed  in  connection  with  the 
principal  tendencies  manifest  at  the  Commission  during  the  past  two 
years,  noted  in  the  introduction.  Supporting  the  proposal  in  hearings 
before  subcommittees  of  both  the  House  and  the  Senate  Committees  on 
Appropriations  and  in  public  interviews.  Chairman  Ply  emphasized  the 
need  for  preliminary  study  of  applicants,  their  financial  responsibility, 
their  real  identity  and  their  connections  and  backers.  By  this  method, 
he  stated,  futile  hearings  could  frequently  be  obviated.  He  also  referred 
to  the  constantly  increasing  welter  of  work,  with  emphasis  on  the  war 
situation.  Congress  declined,  however  to  approve  appropriation  of  the 
necessary  funds.  During  the  year,  thought  was  also  given  to  the  creation 
of  a  labor  relations  unit  within  the  Commission  to  keep  abreast  of  labor 
conditions  in  all  aspects  of  communications,  including  broadcasting. 

B.  Procedura 

THE  NEW  HEARI.NG  PROCEDURE.  On  July  12,  1939,  effective 
August  1,  the  Commission  put  into  force  another  major  change  recom¬ 
mended  by  its  Law  Department,  affecting  primarily  the  rights  of  persons 
to  intervene  in  opposition  to  applications.  Prior  to  the  change,  the  right 
to  intervene  had  been  made  dependent  solely  on  tbe  disclosure  of  “a 
substantial  interest  in  the  subject-matter  of  the  hearing.”  To  a  large 
extent,  persons  adversely  affected  had  been  automatically  made  parties 
and  received  notice  of  the  hearing.  Under  the  new  rule,  only  the  ap¬ 
plicant  is  named  as  a  party,  and  to  obtain  the  right  to  participate  other 
persons  are  required  to  file  petitions  to  intervene.  The  granting  of  such 
petitions  is  made  a  matter  of  grace,  dependent  on  a  showing  satisfactory 
to  the  Commission  (1)  as  to  the  petitioner’s  grounds,  (2)  as  to  his 
position  and  interest  in  the  proceeding,  and  (3)  that  “his  intervention 
will  be  in  the  public  interest.”  According  to  the  rule,  at  least  by  im¬ 
plication,  the  Commission  declines  to  recognize  that  a  person  adversely 
affected  has  “any  legal  or  equitable  right  or  interest  in  the  proceeding.” 

The  full  import  of  this  change,  and  particularly  of  the  attempt  to 
extend  the  substantive  standard  of  “public  interest,”  prescribed  in  the 
Act  to  cover  procedural  rights,  was  not  appreciated  either  by  the  bar 
or  by  some  members  of  the  Commission  and  its  staff  until  October  2, 
1939.  On  that  date  Commissioner  Payne,  presiding  over  the  Motions 
Docket,  released  an  opinion  interpreting  the  new  rule  in  such  a  manner 
as  to  make  it  necessary  for  a  petitioner  to  indicate  clearly  that,  by  being 
permitted  to  intervene,  he  would  be  of  assistance  to  the  Commission  in 
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developing  the  issues,  either  through  evidence  providing  information 
not  otherwise  available  to  the  Commission  through  its  staff  or  possibly 
by  cross  examination,  providing  the  cross  examination  to  be  indulged  in 
is  bona  fide. 

Another  and  closely  related  innovation  is  that  the  issues  specified 
in  the  notice  of  hearing  are  to  be  confined  to  those  which  appear  to  the 
Law  Department  to  furnish  clear  and  adequate  grounds  for  denial  of 
the  application,  leaving  for  later  hearing  (if  necessary)  other  issues 
raised  by  the  application.  Provision  is  made  in  the  rules  for  motions 
by  interested  parties  to  “enlarge  the  issues,”  but  in  the  opinion  rendered 
by  Commissioner  Payne  on  October  2nd  so  rigorous  interpretation  was 
given  this  provision  as  to  make  it  of  little  value.  The  principal  sufferers 
are  licensees  of  existing  stations  located  in  the  same  community  as  the 
proposed  new  station,  who  would  be  affected  economically  through  in¬ 
creased  competition.  Similarly  affected  are  competing  applicants  for 
new  stations  in  the  same  community. 

Several  rejected  petitioners  appealed  their  cases  to  the  full  Com¬ 
mission,  but  on  October  10,  1939  the  Commission,  with  two  members 
absent,  upheld  Commissioner  Payne’s  rulings,  without,  however,  spe¬ 
cifically  adopting  his  opinion  or  reasons.  The  whole  question  has  b^n 
complicated  by  extreme  positions  urged  by  the  Commission’s  Law 
Department  before  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia  and  the  Supreme  Court  of  the  United  States,  with  varying 
degree  of  success,  ou  both  the  substantive  and  the  procedural  aspects 
of  the  Act,  as  shown  in  Part  IV  of  this  article.  Some  of  the  major  issues 
have  not  been  judically  determined  and  court  decisions  on  these  and 
other  issues  are  being  ignored. 

Actually,  application  of  the  rule  has  varied  through  the  year, 
depending  on  the  viewpoint  of  the  particular  Commissioner  presiding 
over  the  Motions  Docket  in  a  given  month,  and  on  the  varying  interpreta¬ 
tions  given  to  the  court  decisions  reviewed  in  Part  IV.  In  later  months 
there  has  been  a  notable  tendency  toward  a  more  liberal  policy,  and 
petitions  to  intervene  regularly  denied  in  the  earlier  months  are  now 
more  frequently  granted. 

The  innovations  just  described  are  part  and  parcel  of  the  pattern 
noted  in  the  introduction  to  this  article.  They  continue  the  attempt, 
which  began  with  the  elimination  of  the  Examining  Department  in 
November,  1938,*  to  substitute  the  so-called  investigative  technique  for 
the  notice-and-hearing  procedure  up  to  the  very  limit  (and,  in  the 
writer’s  opinion,  beyond  the  limit)  permitted  by  the  Act  and  the 
decisions  of  reviewing  courts,  and  to  minimize  the  rights  and  opportun¬ 
ities  of  persons  adversely  affected  to  place  obstacles  in  the  way  of  its 
decisions. 

For  three  years  a  continuing  effort  had  been  made  by  the  Federal 
(Communications  Bar  Association  to  bring  about  needed  miscellaneous 


*  Variety  Radio  Directory,  111,  p.  901. 
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reforms  in  the  rules,  having  to  do  largely  with  imperfections  in  the 
“red  tape”  category  some  of  which  obstructed  efficiency  while  others 
imposed  unjustifiable  hardship  or  expense  on  parties.  A  committee  had 
cooperated  with  the  Commission’s  Law  Department  in  a  series  of  almost 
weekly  meetings.  To  a  very  satisfying  extent,  the  Association’s  efforts 
were  successful  and  several  imperfections  were  remedied  in  the  revision 
effective  August  1,  1939. 

THE  ATTORNEY  GENERAL’S  COMMITTEE  ON  ADMINIS¬ 
TRATIVE  PROCEDURE.  Attention  was  focused  on  the  Commission’s 
uew  procedure  by  a  study  made  public  in  February,  1940  by  the  Attor¬ 
ney  General’s  Committee  on  Administrative  Procedure.*  With  minor 
exceptions,  the  study  was  highly  laudatory  of  the  innovations,  including 
the  new  intervention  rule,  the  abolition  of  the  Examining  Department, 
the  substitution  of  presiding  officers  chosen  from  the  Law  Department 
■to  act  in  the  dual  capacity  of  examiner  and  trial  attorney  at  hearings, 
and  the  substitution  of  “proposed  decisions”  of  the  Commission  for 
examiners’  reports.  Among  the  few  critical  suggestions  contained  in 
the  monograph  was  a  statement  that  political  lobbying  at  the  Commis¬ 
sion,  notably  by  members  of  Congress,  constituted  a  practice  which 
should  be  discouraged.  A  reading  of  the  document  and  of  criticisms 
of  its  contents  will  be  helpful  to  a  more  complete  picture  of  the  issues 
involved.! 

QUESTIONNAIRES.  The  plethora  of  questionnaires  which  began 
in  1938,  discussed  in  last  year’s  article,**  resulted  in  protracted  negotia¬ 
tions  between  the  Commission's  Accounting  Department  and  representa¬ 
tives  of  the  National  Association  of  Broadcasters.  When  the  conversa¬ 
tions  began,  a  form  of  gargantuan  dimensions  was  projected,  but 
widespread  protest,  followed  by  negotiations,  resulted  in  a  radical 
reduction  in  bulk  if  not  in  scope. 

*  Monograph  No.  3,  entitled  “The  Federal  Communications  Commission,"  sub¬ 
mitted  September,  1939,  and  revised  January,  19^.  The  Committee  had  been 
created  on  February  24,  1939  by  Former  Attorney  General  Murphy  at  the  request 
of  the  President  (acting  upon  the  earlier  suggestion  of  former  Attorney  General 
Cummings),  to  “ascertain  in  a  thorough  and  comprehensive  manner"  the  extent  to 
which  “criticisms  of  the  administrative  procedure  of  federal  agencies  were  well- 
founded"  and  “to  suggest  improvements,  if  any  are  found  advisable."  The  creation 
of  the  Committee  followed  closely  upon,  and  was  probably  the  result  of,  the  in¬ 
troduction  of  the  Logan-Walter  Bill  in  Congress  in  January,  1940,  and  the  widespread 
support  for  its  enactment. 

t  I'he  monograph  has  been  printed  as  Part  3  of  Sen.  Doc.  No.  186,  76th  Cong., 
3rd  Se.ss.  For  criticism,  see  the  writer’s  article  entitled  Federal  Communications 
Commission — Comments  on  the  Report  of  the  Staff  of  the  Attorney  General’s 
Committee  on  Administrative  Procedure.  8  Geo.  Wash.  L.  Rev.  749  (Mar.  1940) 
also.  More  About  the  Report  of  the  Attorney  General  Committee’s  Staff  on  the 
Federal  Communications  Commission,  IV  F.  C.  Bar  Journal  190,  and  Keller,  Report 
of  the  Attorney  General  Committee’s  Staff  on  the  Federal  Communications  Com¬ 
mission,  ibid.  p.  182. 

♦*  Variety  Radio  Directory,  111,  p.  904. 
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On  January  4.  1940  after  months  of  delay,  the  Commission  approved 
a  revised  form  of  financial  report  on  station  operations  for  1939,  re¬ 
turnable  April  15th.  It  comprised  21  pages  and  was  accompanied  by 
instructions  totaling  16  pages.  Notwithstanding  the  abbreviations  in 
length,  it  actually  was  more  comprehensive  than  the  questionnaires 
distributed  in  1937  and  1938.  It  embraced  a  searching  inquiry  into  the 
innermost  phases  of  station  operations.  In  addition  to  requiring  a  gen¬ 
eral  balance  sheet,  it  sought  information  on  such  matters  as  undistributed 
profits,  distribution  of  revenues  by  corporations,  proprietors,  partners 
and  oflBcers,  compensation  paid  proprietors,  partners,  employees,  oflBcers, 
musicians  and  other  talent,  and  detailed  income  breakdowns  as  between 
network,  non-network,  and  other  sources  of  revenue. 

APPLICATION  FORMS.  The  tendency  toward  bulky,  elaborate 
and  intricate  application  forms  noted  in  last  year’s  article,*  continued. 
Space  will  not  permit  detailed  discussion  of  this  tendency.  The  principal 
development  was  the  iasuance,  on  April  1,  1940,  of  a  new  42-page  ap¬ 
plication  t  for  a  standard  broadcast  station  construction  permit  or 
modification  thereof.  A  few  illustrations  will  suffice  to  show  the  pene¬ 
trating  character  of  the  questions,  in  addition  to  those  seeking  detailed 
technical  data  regarding  the  proposed  station. 

Full  information  must  be  given  as  to  all  business  employments  or 
associations  of  the  applicant  for  a  period  of  five  years,  and.  if  the 
applicant  is  a  corporation,  the  requirement  extends  to  officers,  directors, 
and  principal  stockholders. 

Citizenship  is  the  subject  of  minute  inquiry.  Where  it  is  claimed 
by  reason  of  naturalization,  the  application  must  state  the  date  and 
place  of  birth,  and.  with  respect  to  the  final  certificate,  the  date  and 
place  of  issuance,  the  number,  and  the  court  of  issuance.  Where  it  is 
claimed  by  reason  of  naturalization  of  a  parent,  additional  information 
is  required.  Where  a  corporate  applicant  has  less  than  100  stockholders, 
the  information  must  be  given  for  each  stockholder.  ** 

Complete  disclosure  as  to  the  applicant’s  encounters  with  the  law, 
criminal  and  civil,  is  called  for.  He  must  reveal  whether  he  has  ever 
been  found  guilty  of  a  felony  or  any  other  crime  involving  moral  turpi¬ 
tude  and,  if  he  has,  must  supply  a  full  description  of  the  offense  commit¬ 
ted,  the  date,  the  court  and  reference  to  the  official  record.  He  must  re¬ 
port  any  bankruptcy  proceeding,  voluntary  or  involuntary.  If  any  other 
suit  or  proceeding  of  any  character  has  ever  been  brought  against  him 

♦Variety  Radio  Directory,  III,  p.  908. 

t  FCC  Form  No.  301.  This  was  followed  by  the  adoption  on  June  28,  1940  of 
Form  319,  to  be  used  in  appl3dng  for  authority  to  construct  a  high-frequency  (FM) 
broadcast  station.  It  emb^ied  substantially  all  the  questions  contained  in  Form 
301,  and  added  some.  For  example,  the  applicant  must  describe  fully  the  “cultural, 
economic  and  other  characteristics”  of  the  community  sought  to  be  served.  He 
must  also  demonstrate  how  he  can  compete  effectively  (in  an  economic  sense)  with 
FM  stations  operating  in  the  same  community. 

♦♦Otherwise,  the  information  must  be  given  for  each  stockholder  owning  or 
controlling  more  than  10%  of  the  stock. 
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he  must  provide  full  information  regarding  it.  Certified  copies  of  any 
outstanding  judgments  or  decrees  must  be  attached  to  the  application 
If  the  applicant  is  other  than  an  individual,  the  foregoing  inquisition 
extends  to  any  “partner,  member,  officer,  director  or  principal  stock¬ 
holder.”  Thus  there  is  little  opportunity  for  a  Jean  Valjean  to  forget 
his  past  if  he  would  engage  in  any  form  of  radio  communication. 

"  The  form  delves  deep  into  matters  of  corporate  structure,  direct  or 

indirect  control,  proposed  sale  of  stock,  assets  and  financial  responsibility, 
and  any  business  or  financial  enterprise  in  which  the  applicant  (includ¬ 
ing  any  partner,  officer,  member  of  the  governing  board,  director  or 
principal  stockholder)  has  or  has  had  a  substantial  interest  (25%  or 
greater). 

The  foregoing  represents  by  no  means  all  the  information  that  is 
required  by  the  new  form.  It  is  striking  evidence  of  the  momentum  in 
the  direction  of  employing  the  investigative  technique  in  lieu  of  hearings 
and  toward  expansion  of  the  field  of  regulation. 

C.  Congrawiofial  Propouls  For  InvestigaHon,  Roorganixation, 
and  Procadurai  Reform 

!  INVESTIGATION  AND  REORGANIZATION.  Congress  adjourn¬ 

ed  August  5,  1939,  without  having  acted  on  any  of  the  proposed  legisla¬ 
tion  and  resolutions  to  reorganize  the  Commis.sion  or  the  proposed 
resolutions  to  investigate  it,  summarized  in  last  year’s  article.*  With 
;  the  opening  of  the  new  session  on  January  3,  1940,  the  sponsors  of  the 
Wheeler-McNinch  Bill  to  substitute  a  three-man  board  for  the  Com¬ 
mission,  with  a  substantial  enlargement  of  the  chairman’s  power,  had 
virtually  abandoned  their  proposal  and  it  has  remained  shelved  since 
then. 

From  time  to  time  demands  for  an  investigation  of  the  Commission 
were  revived  but,  with  one  exception,  were  not  .seriously  pressed.  The 
exception  had  to  do  with  resolutions  resulting  from  the  Commis.sion ’s 
action  on  March  23,  1940,  suspending  its  new  rule  permitting  limited 
I  commercial  operation  of  television  and  setting  the  matter  for  hearing, 
on  April  8th.  A  resolution  introduced  in  the  Senate  by  Senator  Lun- 
deen,  of  Minnesota,  resulted  in  a  hearing  before  the  Senate  Committee 
I  on  Interstate  Commerce  on  April  10,  1940,  but  nothing  further  tran- 
'  spired,  t 
_ 

♦Variety  Radio  Directory,  111,  pp.  908-12. 

I  t  S.  Res.  251,  76th  Cong.,  3rd  Sess.  See  also  S.  3745,  a  bill  introduced  April 
I  lOth  by  Senator  Barbour,  of  New  jersey,  and  a  House  Resolution,  introduced  April 
lOth  in  the  House  by  Representative  Connery,  of  Massachusetts.  The  former  sought 
to  amend  the  Communications  Act  to  strip  the  Commission  of  power  to  regulate  or 
control  radio  experimentation,  research  or  development,  or  the  manufacture  or  sale 
of  transmitting  and  receiving  radio  apparatus,  or  the  business  policies  of  radio 
broadcasters.  The  latter  sought  a  sweeping  radio  investigation. 
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Otherwise,  criticisms  of  the  Commission  in  Congress  found  expres¬ 
sion  in  occasional  speeches  on  the  floor  of  both  Houses,  and  in  questioning 
of  Commission  representatives  at  hearings  held  in  December  and  January 
before  subcommittees  of  the  House  and  Senate  Committees  on  Ap¬ 
propriations,  and  before  the  Senate  Committee  on  Interstate  Commerce 
in  June  in  connection  with  Commissioner  Brown’s  reappointment. 

While  the  current  session  of  Congress  is,  at  present  writing,  still  in 
progress,  it  appears  almost  certain  that  no  legislative  proposal  for  re¬ 
organization  or  investigation  of  the  Commission  will  be  passed. 

THE  LOGAN-WALTER  BILL.  The  Logan-Walter  Bill,  intro¬ 
duced  in  January,  1939,  and  sponsored  by  the  American  Bar  Association, 
sought  to  subject  federal  administrative  agencies  generally  to  drastic  pro¬ 
cedural  requirements,  accompanied  by  a  broad  scope  of  judicial  review, 
with  respect  both  to  their  rule-making  functions  and  their  quasi-judicial 
functions  in  the  decision  of  controversies.  Opinions  differ  as  to  the 
extent  of  application  of  the  bill ’s  provisions  to  the  Federal  Communica¬ 
tions  Commission,  and  the  merits  or  demerits  of  its  provisions  if  thus 
applied.*  The  bill  was  unexpectedly  passed  by  the  Senate  just  prior 
to  its  adjournment  in  the  summer  of  1939,  but  was  reconsidered  and 
placed  on  the  calendar  on  the  assurance  that  it  would  be  taken  up  at  an 
early  date  during  the  next  session.  On  April  18,  1940  the  bill!  was 
passed  by  the  House  (282  to  97).  Vigorous  efforts  were  made  to  have 
it  acted  on  by  the  Senate  but  were  unsuccessful,  partly  because  of  pleas 
by  administration  leaders  that  Congress  should  await  the  completion 
of  the  work  of  the  Attorney  General’s  Committee  on  Administrative 
Procedure  before  taking  up  the  bill,  and  partly  because  of  the  exigencies 
of  legislation  having  to  do  with  national  defense  and  related  matters. 

THE  DITTER-BAILEY  BILL.  On  February  16, 1940,  Representa¬ 
tive  Ditter,  of  Pennsylvania,  introduced  a  bill**  designed  to  minimize 
the  danger  of  arbitrary  action  on  applications  and  the  exploitation  of 
procedural  loopholes  in  the  Act  for  the  purpose  of  censorship.  Among 
other  things,  it  proposed  that  a  minimum  license  period  for  broadcast 
stations  be  fixed  at  three  years,  with  a  maximum  of  five  ft ;  that  persons 
who  would  be  adversely  affected  by  the  granting  of  an  application  should 
be  accorded  a  hearing;  that  revocation  orders  should  be  preceded,  in¬ 
stead  of  followed,  by  hearings;  and  that  no  adverse  action  of  any 
character  should  be  taken  against  either  applicants  or  licensees  because 
of  the  character  or  contents  of  any  program,  unless  such  program  con¬ 
tains  matter  expressly  forbidden  by  the  Act  or  by  regulation  of  the 
Commission  authorized  by  the  Act,  and  then  only  aher  the  licensee  has 

*  See  the  author’s  analysis  of  the  bill  in  the  issues  of  the  Congressional  Record 
for  April  18,  1940,  p.  7225,  and  May  30,  19^,  p.  10914. 
t  H.  R.  6324. 

H.  R.  8509.  S.  3515,  76th  Cong.,  3rd  Sess. 
tt  The  Act  now  permits  a  maximum  of  three  years  and  the  Commission  actually 
issues  licenses  on  a  one-year  basis.  The  Senate  bill  provided  a  maximum  license 
period  of  10  years. 
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been  finally  adjudged  guilty  by  a  federal  court  of  one  or  more  violations, 
and  the  offense  is  of  so  serious  or  repeated  a  nature  as  to  show  clearly 
that  the  licensee  or  applicant  is  not  qualified  in  character  to  operate  a 
radio  station. 

The  bill  also  sought  to  place  limitations  on  the  extremely  broad 
powers  given  the  President  by  the  Act,  both  in  connection  with  the 
assignment  of  frequencies  to  Government  stations  and  in  time  of  war, 
threat  of  war,  a  state  of  public  peril  or  disaster  or  other  national  emer¬ 
gency,  or  in  order  to  preserve  the  neutrality  of  the  United  States.  Be¬ 
ginning  in  the  Fall  of  1939  there  was  increasing  sentiment  to  the  effect 
that  Congress  should  establish  safeguards  against  abuse  of  such  powers, 
and  there  was  agitation  for  repeal  of  the  pertinent  provisions  of  Sec. 
606  of  the  Act.  The  Ditter  Bill  sought  to  provide  these  safeguards  by 
providing  for  hearings  where  the  assignment  of  a  frequency  to  a  Govern¬ 
ment  station  would  make  impossible  the  further  operation  of,  or  cause 
objectionable  interference  to,  any  licensed  station,  and  by  limiting  the 
application  of  Sec.  606  (c)  of  the  Act  to  the  closing  down  or  taking  over 
of  the  control  of  broadcast  stations  to  imperative  military  need  on  the 
part  of  the  armed  forces  of  the  United  States,  upon  Presidential  pro¬ 
clamation  of  the  actual  existence  of  war  in  which  the  United  States  is 
engaged,  or  a  state  of  insurrection  equivalent  to  war.  The  taking  over 
of  stations!  to  permit  the  Government,  or  any  department  or  agency 
thereof,  to  engage  in  or  control  broadcasting,  was  to  be  forbidden. 

The  bill  immediately  won  general  support  among  the  broadcasting 
industry.  Because,  however,  of  the  rapid  sequence  of  international  de¬ 
velopments  after  its  introduction,  largely  monopolizing  the  attention  of 
Congress,  it  has  not  made  any  progress  to  date. 

THE  COMMISSION’S  APPROPRIATION.  As  noted  in  last 
year’s  article,*  after  a  stormy  experience  extending  over  months,  the 
Commission  finally  secured  a  last-minute  approval  of  an  appropriation  of 
$1,838,175  for  the  year  1939-40.  During  the  past  year  the  Commission 
sought  a  further  large  increase  in  appropriation.  As  passed  by  the 
House  the  Independent  Offices  Bill  accorded  a  total  of  $2,116,3^,  an 
increase  of  approximately  $280,000,  of  which  $150,000  was  for  modern¬ 
ization  of  monitoring  equipment  and  $128,000  for  personnel.  On 
February  8th  the  Senate  passed  the  bill,  cutting  the  Commission’s  ap¬ 
propriation  to  $2,076,340. 

Early  in  March  charges  were  made  in  the  House  that  the  Depart¬ 
ment  of  the  Interior  was  using  the  broadcast  medium  to  further  its  own 
needs  and  even  to  promote  certain  favored  legislation  pending  in  Con¬ 
gress.  The  House  Appropriations  Committee  refused  to  approve  an 
item  of  $40,000  earmarked  for  the  establishment  of  a  permanent  staff 
for  radio  activities  in  the  Office  of  Education  in  the  Department.  The 

♦  Va«iety  Radio  Directory,  111,  p.  916. 
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House  also  accepted  an  amendment  proposed  by  Senator  Gossett,  of 
Texas,  prohibiting  the  use  of  any  part  of  the  Department’s  appropria¬ 
tion. 

“for  the  broadcast  of  radio  programs  designed  for  or  calculated  to  influence 
the  passage  or  defeat  of  any  legislation  pending  before  the  Congress." 

PART  II 

REGULATION  OF  STANDARD  BROADCAST  STATIONS 
A.  Regulation  of  Broadcast  Allocation 

TERM  OP  BROADCAST  LICENSES.  The  Commission  has  ad¬ 
hered  to  the  one-year  period  for  broadcast  licenses  inaugurated  by  its 
action  of  June  23,  1939.  To  obviate  procedural  difficulties  that  might 
otherwise  arise  when  the  time  comes  to  put  the  North  American  Regional 
Broadcasting  Agreement  into  operation,*  the  Commission,  by  order 
issued  February  20,  1940,  modified  outstanding  licenses  to  make  them 
expire  uniformly  on  August  1,  1940.  By  further  order  on  June  11,  1940, 
it  extended  all  licenses  to  October  1,  1940. 

As  already  noted  in  Part  I  of  this  article  and  in  last  year’s  article,! 
there  has  been  continuous  endeavor  within  the  industry  and  in  Congress 
to  make  a  longer  license  period  mandatory  on  the  Commission,  principal¬ 
ly  on  the  arguments  that  the  short  license  period  opens  the  door  to 
indirect  censorship  through  the  threat  of  hearings  on  renewal  applica¬ 
tions,  and  that  a  longer  period  conduces  toward  greater  stability  in  the 
industry.  There  is  still  reason  to  hope  that,  without  legislation,  the 
Commission  will  recognize  the  cogency  of  these  arguments  as  soon  as  the 
present  uncertainty  over  the  effective  date  of  the  North  American  Region¬ 
al  Broadca.sting  Agreement  is  at  an  end. 

CLASSIFICATION  OF  CHANNELS  AND  STATIONS.  The 
classification  of  channels  and  stations  specified  in  the  revised  rules 
adopted  by  the  Commission  June  23,  1930,**  has  been  maintained  in 
force  without  any  formal  modification.  The  new  rules  have  not,  however, 
proved  immune  from  corrosive  influences.  Nor  have  the  Standards  of 
Good  Engineering  Practice,  which  accompany  the  rules  and  were  adopted 
at  the  same  time. 

The  clear  channels,  free  of  nighttime  duplication,  have  not  yet  been 
invaded,  but  this  has  not  been  for  want  of  attempts  to  establish  addition¬ 
al  full-time  stations  on  these  channels.  Throughout  the  year  their  status 
has  constantly  been  in  danger  on  account  of  applications  filed  with  the 
Commission  and  pressed  on  its  attention,  because  of  pressure  from  mem¬ 
bers  of  Congress  to  permit  duplication  in  particular  cases  and  because 
of  views  of  certain  members  of  the  Commission  to  the  same  effect.  It  is 


*See  Part  V. 

t  Variety  Radio  Directory,  III,  p.  919. 
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commonly  reported  that  the  Commission  was  divided  three  to  three  on 
the  issue,  with  the  chairman’s  views  not  yet  known. 

One  evidence  of  the  tendency  has  been  the  practice  of  certain  of  the 
Commissioners  to  grant  and  renew  applications  for  special  temporary 
authority  to  operate  full-time  to  limited-time  stations  on  clear  channels. 
This  practice  was  brought  to  an  end  by  action  of  the  Commission  on 
July  31,  1939  adopting  an  amendment  directing  that  such  applications 
be  handled  in  a  manner  “not  inconsistent  with  the  established  policy 
of  the  Commission’’,  and,  after  further  repercussions,  by  a  determination 
by  the  Commission  on  November  14,  1939  to  adhere  strictly  to  the  policy 
of  not  granting  such  an  application  except  for  the  purpose  of  permitting 
the  broadcasting  of  a  special  program  of  a  non-recurrent  character  and 
of  outstanding  public  merit. 

During  the  year,  extensive  hearings  were  held  on  two  applications, 
one  of  which  sought  to  introduce  nighttime  duplication  at  Boston  on  830 
kc.,  a  clear  channel  occupied  by  KOA,  Denver,  and  the  other  of  which 
sought  to  introduce  nighttime  duplication  at  New  York  on  810  kc.,  a 
clear  channel  occupied  by  WCCO,  Minneapolis,  notwithstanding  the 
fact  that,  under  the  clear  phraseology’  and  intent  of  the  regulations, 
neither  application  could  be  granted.  No  action  has  been  taken  on 
either  application.  On  June  10,  1940  an  impairment  of  a  minor  char¬ 
acter  occurred  when  the  Commission  modified  its  regulations  defining 
the  ‘  ‘  broadcast  day  ’’  so  as  to  authorize  daytime  and  limited-time  stations 
to  begin  operation  prior  to  sunrise  at  4  A.  M.,  local  standard  time,  for 
the  sake  of  service  to  their  respective  rural  populations.  Technically, 
this  involved  a  degree  of  interference  to  the  much  larger  rural  areas 
served  by  clear  channel  stations. 

The  most  tangible  threat  to  clear  channel  service,  however,  was 
presented  by  conclusions  expressed  by  the  Network-Monopoly  Commit¬ 
tee  in  its  report  to  the  Commission  released  June  12,  1940.  The  report 
was  primarily  devoted  to  the  issues  specified  in  the  original  notice  of 
hearing,  which  the  Committee  was  appointed  to  hear  and  determine.* 
Technical  allocation  questions,  such  as  the  necessity  for  high  power  and 
clear  channels  to  afford  serv’ice  to  rural  and  small  towns,  the  extent  and 
character  of  interference  caused  by  duplication,  the  importance  of  pre¬ 
serving  channels  clear  for  future  development  through  increased  power, 
the  effect  of  duplication  under  the  North  American  Regional  Broad¬ 
casting  Agreement  and  kindred  topics,  had  not  been  among  the  is.sues 
specified  and  consequently  had  not  been  the  subject  of  evidence  or 
argument  in  the  network-monopoly  hearings.  These  questions  had  been 
thoroughly  canvassed  in  the  hearings  held  in  June,  1938  and  in  a  report 
made  by  another  committee,  resulting  in  the  adoption  June  23,  1939  of 
the  present  regulations  providing  for  26  clear  channels. 

*  The  Committee’s  conclusions  on  these  issues  are  summarized  and  discussed 
in  Part  II,  B,  of  this  article. 
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The  conclusions  of  the  Network-Monopoly  Committee  must,  there¬ 
fore,  be  regarded  as  obiter  dicta  not  based  on  any  evidence  in  the  record, 
directly  contrary  to  the  evidence  heard  in  the  June  1938  hearing,  and 
simply  reflecting  the  views  of  the  three  members.  Nevertheless,  they  are 
an  alarming  portent.  Reasoning  principally  from  the  fact  that  all  but 
two  of  the  high-power  clear  channel  stations  are  on  the  Columbia  and 
National  networks,  the  Committee  advances  the  conclusion  that 

“  ♦  *  competition  in  the  radiobroadcast  field  can  be  further  enhanced  by  a 
revaluation  of  the  so-called  dear-channel  policy,  whereby  new  stations  are 
refused  access  to  clear  channels  regardless  of  the  service  which  the  new 
station  would  be  able  to  render  and  regardless  of  how  small  the  interference 
to  the  clear  channel  station  would  be.  *  *  The  exclusive  grant  of  a  clear 
channel  to  a  station  which  can  only  serve  limited  areas  prevents  people  in 
other  sections  of  the  country  from  receiving  service  from  stations  which 
could  otherwise  operate  on  the  clear  channd  frequency.  In  our  opinion, 
the  Commission  should  consider  the  wisdom  and  practicability  of  utilizing 
the  clear  channels  so  that  p^le  living  in  all  sections  of  the  United  States 
can  have  the  benefit  of  radio  reception  at  present  denied  them.”* 

In  the  meantime,  there  have  been  encouraging  signs  of  an  increased 
understanding  on  the  part  of  both  members  of  Congress  and  the  listening 
public  of  the  necessity  for  high-powered  stations  operating  on  clear  chan¬ 
nels  to  furnish  service  to  rural  areas  and  small  towns  and  cities  having 
no  stations  of  their  own.  On  June  28,  1939,  Representative  Larrabee, 
of  Indiana,  introduced  a  resolution  recommending  that  the  Commission 
take  steps 

“*  *  to  provide  an  adequate  method  to  obtain  data  to  determine  the  social 
and  economic  effects  of  power  in  excess  of  50  kilowatts.’* 

In  a  speech  on  the  floor  of  the  House  on  July  6th,  Larrabee  pointed 
out  that,  with  40%  of  the  area  of  the  country  receiving  no  satisfactory 
daytime  signal  and  60%  receiving  no  satisfactory  nighttime  signal, 
power  increases  in  excess  of  50  kw.  on  clear  channels  appeared  to  be  the 
only  method  of  improving  service.  On  October  26,  1939,  Representative 
Sweeney  of  Ohio,  placed  in  the  Congressional  Record  the  results  of  a 
postcard  survey  conducted  throughout  the  rural  areas  of  14  states, 
showing  the  overwhelming  percentage  of  listeners  relying  on  clear  chan¬ 
nels  and  high  power  for  service.  He  adverted  to  the  fact  that  XERA, 
a  Mexican  border  station,  was  reported  to  be  using  800  kw.,  or  16  times 
as  much  as  the  maximum  permitted  by  the  Commission ’s  regulations  in 
the  United  States.  This  survey  only  served  to  confirm  what  had  already 
been  demonstrated  by  surveys  conducted  in  previous  years  under  the 
auspices  of  the  Commission’s  Engineering  Department,  showing  that 
about  80%  of  the  country’s  rural  listeners  rely  primarily  on  clear 
channel  stations  for  nighttime  service. 

*  The  square  conflict  between  these  conclusions  and  the  conclusions  of  the  other 
Committee  based  on  the  actual  technical  facts,  brought  out  and  recognized  at  the 
lune,  1938,  hearing,  will  be  apparent  from  a  reading  of  a  brief  summary  of  the 
latter  in  Variety  Radio  Directory,  III,  p.  921. 
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Another  important  factor  has  been  the  growing  realization  that 
duplication  on  any  of  the  26  channels  entails  a  tremendous  sacrifice  of 
important  rights  of  the  United  States  under  the  North  American  Region¬ 
al  Broadcasting  Agreement.  Such  channels,  to  be  occupied  by  wbat 
are  denominated  Class  I-A  stations  under  the  Agreement,  may  not  be 
used  by  the  other  countries  at  nighttime  at  any  place  within  650  miles  of 
the  nearest  boundary  of  the  United  States  (which  prevents  their  use  in 
Canada,  Cuba,  and  all  but  the  southermost  tip  of  Mexico),  and,  even  at 
locations  where  they  may  be  used,  are  subject  to  severe  restrictions  as 
to  the  strength  of  interfering  signal,  day  or  night,  that  may  be  delivered 
at  the  nearest  boundary  of  the  United  States.  The  moment  duplication 
is  introduced  on  these  channels  in  the  United  States  these  safeguards 
from  foreign  interference  disappear  and  are  replaced  by  very  inferior 
degrees  of  protection. 

There  have  been  developments  worth  noting  in  connection  with  the 
other  clas-ses  of  stations.  So  far  as  is  possible,  the  provisions  of  the 
Agreement  have  been  given  effect  and  station  shifts  have  been  made 
accordingly.  This  has  been  particularly  true  with  respect  to  the  18 
channels  which,  while  technically  classed  as  “clear  channels,”  are  open 
to  a  certain  amount  of  duplication  by  what  are  known  as  Class  I-B  and 
Class  II  stations  under  the  Agreement. 

With  respect  to  regional  and  local  stations  and,  to  some  extent, 
Class  II  stations  the  Commission,  in  addition  to  numerous  increases  in 
power  to  the  new  maximum  limits  under  the  revised  regulations,  has  pur¬ 
sued  a  course  of  attempting  to  fill  every  niche  and  cranny  in  the  broad¬ 
cast  spectrum  with  new  stations.  It  has  made  assignments  in  violation 
of  the  Commission’s  Standards  of  Good  Engineering  Practice,  assign¬ 
ments  subject  to  what  formerly  was  regarded  as  excessively  objection¬ 
able  interference,  and  assignments  dependent  on  extreme  forms  of 
directive  antennas  to  avoid  disastrous  interference  to  existing  stations. 
Little  regard  has  been  paid  to  the  preservation  of  latitude  for  future  im¬ 
provement  of  service,  or  to  the  working  out  of  an  allocation  plan 
scientifically  designed  to  achieve  “a  fair,  efficient,  and  equitable  distribu¬ 
tion  of  radio  service”  over  the  country,  or  to  solution  of  the  serious 
problem  now  presented  by  the  present  inadequacy  of  service  in  about 
40%  of  the  country ’s  area  by  day  and  in  about  60%  of  its  area  by  night. 
Instead,  there  is  an  increasing  tendency  to  return  to  the  chaos  of  inter¬ 
ference  in  all  but  urban  areas  which  the  rural  listening  public  ex¬ 
perienced  during  the  period  from  July  9,  1926,  when  federal  regulation 
under  the  Radio  Act  of  1912  broke  down,  to  November  11,  1928,  when 
the  Federal  Radio  Commission  placed  in  effect  a  reallocation  providing 
for  40  clear  channels  and  imposing  at  least  partial  safeguards  against 
undue  loading  of  the  44  regional  channels.  This  was  followed  by  carefully 
considered  empirical  standards  evolved  over  the  years  by  the  Commis¬ 
sion’s  Engineering  Department  and  designed  to  assure  a  maximum  of 
service  and  a  minimum  of  objectionable  interference  on  all  classes  of 
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channels.  Although,  on  hitherto  generally  accepted  engineering  prin¬ 
ciples,  the  standard  broadcast  band  is  filled  to  overflowing,*  the  Com¬ 
mission  authorized  52  new  stations  in  1938,  54  in  1939,  about  25  to  July 
1,  1940,  bringing  the  present  total  to  about  840.  True,  for  the  most 
part,  the  new  stations  have  been  given  local  or  daytime  a.ssignments,  but 
a  number  have  raised  serious  questions  of  interference  and  have  been 
in  clear  violation  of  the  Standards  of  Good  Engineering  Practice. 
Usually,  during  the  past  year,  the  grants  have  been  made  without 
hearing,  even  in  cases  where  substantial  interference  to  existing  stations 
was  involved. 

ECONOMIC  FACTORS.  Any  attempt  to  piece  together  the  Com¬ 
mission’s  pronouncements  on  the  relevancy  and  the  significance  of  eco¬ 
nomic  factors  in  the  allocation  of  standard  broadcast  stations  leads  to 
bewilderment.  When  last  year’s  article  was  written,  the  prevailing 
tendency  of  the  Commission  itself  was  to  regard  economic  factors  as  of 
paramount  importance  in  the  interpretation  and  application  of  the 
statutory  standard  “public  interest,  convenience  or  necessity’’  in  both 
its  rule-making  and  its  licensing  functions.  During  the  same  period  its 
Law  Department  was  urging  an  inconsistent  and  almost  contrary  thesis 
in  the  reviewing  courts.! 

By  its  action  of  June  23,  1939,  following  the  report  and  recommen¬ 
dation  of  its  Committee,  the  Commission  refused  to  amend  its  regulations 
to  permit  power  in  excess  of  50  kw.  on  clear  channels.  This  determina¬ 
tion  had  no  technical  justification  (the  uncontroverted  evidence  favoring 
the  removal  of  the  power  restriction  in  the  interest  of  improved  service) 
and  was  based  almost  entirely  on  so-called  economic  factors,  consisting 
of  apprehended  adverse  competitive  effects  on  smaller  stations  which,  it 
was  feared,  would  lose  audience  and  revenue.  In  its  actions  on  applica¬ 
tions  for  new  stations  of  any  class  the  Commission  had  for  several  years 
given  almost  automatic  recognition  to  the  rights  of  licensees  of  existing 
stations  in  the  same  community  to  be  protected  against  economic  injury 
resulting  from  excessive  competition  to  a  degree  sufficient  to  prevent  the 
existing  licensees  from  carrying  on  in  the  public  service.  Applications 
for  new  stations  were  denied  on  this  ground,  and  in  almost  all  cases  the 
issue  was  raised,  was  the  subject  of  evidence,  and  was  determined. 

The  volte-face  has  come  in  several  stages  and  has  more  than  one 
facet.  It  began  with  the  Law  Department’s  contention  in  the  United 
States  Court  of  Appeals  and  later  in  the  Supreme  Court  that  economic 
damage  through  loss  of  revenue,  even  though  substantial,  does  not  confer 

*  When  the  Federal  Radio  Commission  was  established  in  1927  there  were  733 
licensed  broadcast  stations.  One  of  the  principal  purposes  for  establishing  the 
Commission  was  the  bringing  of  order  out  of  the  then-existing  bedlam  of  interfer¬ 
ence,  by  reduction  in  the  number  of  stations  in  simultaneous  operation  and  other 
methods.  By  successive  actions  in  1928  the  Commission  succeeded  in  reducing  the 
total  number  to  about  600,  and  the  number  in  simultaneous  nighttime  operation 
to  a  much  lower  figure. 
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the  right  of  appeal  because  such  damage,  in  legal  phraseology,  is  “with¬ 
out  injury.”  It  was  furthered  through  the  new  intervention  rule, 
effective  August  1,  1939,  and  the  rigorous  interpretation  given  it  on 
October  2,  1939,  under  which  petitions  to  intervene  by  persons  appre¬ 
hending  economic  injury  and  motions  to  enlarge  the  issues  to  include 
economic  factors  were  regularly  denied.  It  was  revealed  in  a  tendency 
to  visit  retribution  on  those  who  ventured  to  raise  the  economic  issue 
in  proceedings  pending  before  the  Commission.*  It  was  given  substantive 
expression  in  a  series  of  decisions,  usually  without  hearing,  on  particular 
applications  beginning  in  January,  1940,  in  which  the  right  of  existing 
licensees  to  be  protected  against  excessive  competition  no  matter  how 
injurious,  has  b^n  categorically  denied.!  Small  towns  which,  under  the 
Commission’s  earlier  views,  would  have  been  held  of  doubtful  ability  to 
support  even  one  station,  have  been  granted  two  stations  without  hear- 
ing.** 

*  On  October  10.  1939,  the  Commission,  without  hearing,  granted  an  increase  of 
facilities  to  a  station  at  New  Albany,  Indiana.  On  October  30th,  the  Kentucky 
Broadcasting  Corporation,  which  had  previously  been  granted  a  construction  permit 
for  a  new  station  of  the  same  class  across  the  river  at  Louisville,  Ky.,  petitioned  for 
reconsideration  of  the  New  Albany  grant,  alleging  it  would  result  in  such  severe  loss 
of  revenue  as  to  impair  petitioner’s  service  and  would  destroy  its  ability  to  render 
proper  service  in  the  public  interest.  On  November  20th  the  Commission  not  only 
denied  the  petition  but  issued  an  order  to  the  Kentucky  Broadcasting  Corporation 
to  show  cause  why  its  construction  permit  should  not  be  recalled  because  of  doubts 
raised  by  its  petition  as  to  its  financial  qualifications.  Months  later,  on  May  8, 
1940,  the  order  was  rescinded. 

t  On  January  9,  1940,  the  Commission,  in  denying  a  petition  by  an  existing 
licensee  for  reconsideration  of  a  grant  of  a  new  station  made  without  hearing  in 
Spartanburg,  S.  C.,  said: 

“In  the  radiobroadcast  field  public  interest,  convenience  and  necessity 
is  served  not  by  the  establishment  and  protection  of  monopolies,  but  by  the 
widest  possible  utilization  of  broadcast  facilities.  Competition  between 
stations  in  the  same  community  inures  to  the  public  good  because  only  by 
attracting  and  holding  listeners  can  a  broadcast  station  successfully  compete 
for  advertisers.  Competition  for  advertisers  which  means  competition  for 
listeners  necessarily  results  in  rivalry  between  stations  to  broadcast  programs 
calculated  to  attract  and  hold  listeners,  which  necessarily  results  in  the  im¬ 
provement  of  the  quality  of  their  program  service.  This  is  the  essence  of 
the  American  system  of  broadcasting. 

“Experience  has  shown  that  the  addition  of  a  competitive  station  in  a 
community  does  not  bring  about  disastrous  results  sometimes  predicted  by 
the  licensee  of  an  existing  station  in  the  community.  More  often  the  pro¬ 
tests  of  the  existing  station  to  the  establishment  of  a  new  station  spring 
not  from  a  desire  to  insure  its  continued  operation  in  the  public  interest,  but 
rather  from  the  purely  private  interest  of  seeking  a  monopoly  in  a  field 
in  which  the  interests  of  the  public  are  best  served  by  competitive  opera¬ 
tion." 

Not^thstanding  this  momentous  announcement  of  principle,  on  April  22,  1940,  the 
existing  station  was  sold  to  the  successful  applicant  for  the  new  station,  and  the 
sale  was  thereafter  approved  by  the  Commission  on  May  21.  1940. 

**  Instances  of  this  are  the  grants  in  the^ring  of  1940  of  two  stations  in 
Salisbury,  Md.,  having  a  1930  population  of  10,997,  and  two  stations  in  Las  Vegas, 
Nev.,  with  a  1930  population  of  5,165. 
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The  volte-face  has  not,  however,  been  complete.  This  is  apparently 
due  in  part  to  the  principles  announced  in  the  Supreme  Court’s  opinion 
in  the  Sanders  Bros.  Radio  Station  case,  discussed  in  Part  IV,  and  in 
part  to  a  reservation  in  the  Commission’s  own  views.  With  respect  to 
the  latter,  in  presenting  the  matter  in  the  reviewing  courts,  the  Com¬ 
mission’s  Law  Department,  while  strenuously  opposing  the  right  of  an 
existing  licensee  to  appeal,  declared  as  follows: 

“We  do  not  wish  to  minimize  the  importance  of  a  consideration  by  the 
Commission  of  the  effect  of  competition  between  a  proposed  new  station 
and  existing  stations  before  the  Commission  grants  a  license  for  the  propo^ 
new  station.  Unquestionably,  the  Commission  should,  in  determining 
whether  the  ‘public  interest,  convenience  and  necessity’  will  be  served  by 
the  licensing  of  a  new  station  in  a  community,  give  careful  and  painstaking 
consideration  to  the  question  of  whether  the  effect  of  granting  the  new 
license  will  be  to  defeat  the  ability  of  the  holder  of  any  one  or  more  out¬ 
standing  licenses  to  carry  on  in  the  public  interest.  The  Commission  is 
entirely  in  accord  with  the  view  that  if  the  effect  of  granting  a  new  license 
would  be  to  defeat  the  ability  of  the  holder  of  an  outstanding  licen>e  to 
carry  on  in  the  public  interest,  the  application  for  the  new  station  should 
be  denied  unless  there  are  ‘overweening’  reasons  of  a  public  nature  for 
granting  it.  And  the  Commission  also  believes  that  it  is  obviously  a  stronger 
case  where  neither  licensee  will  be  financially  able  to  render  adequate 
service.  It  is  the  Commission's  endeavor  to  determine  in  every  case 
whether  service  to  the  public  will  be  benefited  or  adversely  affected  by  its 
action  on  an  application.’’* 

The  net  result  of  the  foregoing  would  seem  to  be  that  the  Commission 
entertains  the  view  that  it  may  consider  and  determine  the  issue  but 
that  persons  adversely  affected  have  little  or  no  standing,  either  before 
the  Commission  or  in  the  reviewing  courts,  to  participate  in  the  pro¬ 
ceedings  or  to  complain  of  an  erroneous  determination.  This  position, 
as  will  hereafter  appear,  was  in  large  measure  rejected  by  the  Supreme 
Court.  In  fact,  notwithstanding  the  Commission’s  more  recent  views, 
its  earlier  views  are  occasionally  given  effect  and,  from  time  to  time,  the 
factor  of  adequate  economic  support  and,  conversely,  the  factor  of  com¬ 
petitive  effect  on  existing  stations,  directly  or  indirectly  enters  into  the 
Commission’s  decisions.  In  the  present  state  of  affairs  it  is  extremely 
difficult  to  state  with  any  confidence  what,  in  actual  practice,  is  the  law 
on  the  subject. 

B.  Rcgitlation  of  Ownorskip  aod  Control  of  Stations 

THE  NETWORK-MONOPOLY  INVESTIGATION.  On  June  11, 
1940,  there  was  submitted  to  the  Commission  the  long-awaited  “Report 
of  the  Committee  Appointed  by  the  Commission  to  Supervise  the  In¬ 
vestigation  of  Chain  Broadcasting,’’  commonly  referred  to  as  the  Net- 

*  Petition  of  Federal  Communications  Commission  for  rehearing  in  United 
States  Court  of  Appeals  for  the  District  of  Columbia  in  Sanders  Bros.  Radio 
Station  v.  F.C.C..  106  F.  (2d)  321. 
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work-Monopoly  Investigation.  The  report  was  made  public  the  followinf 
day.  The  proceeding,  the  earlier  history  of  which  has  been  traced  in 
preceding  articles,*  began  with  the  Commission’s  Order  No.  37  on 
March  18,  1938,  underwent  an  extended  hearing  from  November  14,  1938 
to  May  19,  1939,  and  since  then  has  been  in  the  hands  of  the  Commis¬ 
sion’s  staff  and  the  Committee  for  the  preparation  of  the  Report.  The 
Report  does  not  recommend  or  suggest  the  procedure  to  be  followed  by 
the  Commission  in  considering  and  giving  effect  to  its  conclusions.  At 
present  writing,  the  Commission  has  not  made  any  determination  in 
this  respect.  It  may  be  assumed,  however,  that,  following  the  pattern 
usually  adhered  to  in  its  quasi-legislative  proceedings,  the  Commission 
will  eventually  accord  opportunity  to  dissatisfied  parties  to  file  excep¬ 
tions  and  to  present  briefs  and  oral  argument,  although  such  opportunity 
may  be  preceded  by  the  formulation  of  tentative  regulations  on  the 
subject-matter. 

The  document  is  of  encyclopaedic  dimensions,  totaling  some  1,300 
pages,  comprising  a  text  of  138  pages  and  bulky  appendices.  Pursuant 
to  the  original  specification  of  issues,  it  covers  a  few  matters  not  ex¬ 
clusively  related  to  network  operations,  such  as  a  study  of  ownership 
and  control  of  broadcast  stations  generally.  These  will  be  adverted  to 
in  later  subheadings.  It  also  covers  at  least  one  matter  already  discussed 
in  this  article  and  not  included  in  the  specified  issues,  namely,  the  issue 
as  to  preservation  of  clear  channels.  Otherwise,  its  contents  and  con¬ 
clusions  relate  exclusively  or  primarily  to  networks.  These  conclusions 
can  be  covered  only  in  bare  outline  in  this  article. 

According  to  the  Report,  “the  heart  of  the  abuses  of  chain  broad¬ 
casting  is  the  network -outlet  contract.”  Examples  of  “arbitrary  and 
inequitable  practices”  due  to  these  contracts  are  (1)  the  exclusive  provi¬ 
sion  preventing  the  affiliate  station  from  accepting  programs  from  a 
competing  network;  (2)  the  provision  requiring  the  affiliate  station  to 
subject  all  or  a  major  portion  of  its  time  to  network  utilization  at  the 
network’s  option,  regardless  of  whether  such  time  is  actually  used;  (3) 
the  provision  that  non-network  rates  for  national  advertising  cannot  be 
less  than  those  for  network  commercial  programs;  (4)  the  provisions 
concerning  the  free  use  of  the  first  hours,  combined  with  low  initial 
compensating  rates  for  the  next  hours;  and  (5)  the  long  periods  of  time 
covered  by  the  contracts.  In  the  case  of  National  Broadcasting  Com¬ 
pany,  the  additional  feature  is  pointed  out  that  it  “has  two  distinct 
networks  with  separate  service  to  two  stations  in  each  of  many  cities,” 
and  that  the  manner  in  which  they  arc  operated  is  evidence  of  the 
“complete  domination”  of  the  affiliated  stations  and  is  “one  of  the  most 
inequitable  by-products  of  these  contracts.” 

The  Committee  finds  that  the  interests  of  the  outlet  stations  “have 
been  subordinated  to  the  interests  of  the  netw'ork  owned  and  controlled 
station”;  that  “the  predominance  of  network  organization  is  evidenced 
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by  their  disproportionate  share  of  the  income  of  the  radio  broadcastinf? 
industry”*;  and  that  the  contract  arranfrements  are  reflected  in  the 
proprram  policies  of  the  networks  and  the  lack  of  independence  on  the 
part  of  outlet  stations. 

Citing  Sec.  303  (i)  of  the  Communications  Act,  authorizing  the 
Commission  “to  make  special  regulations  applicable  to  radio  stations 
engaged  in  chain  broadcasting,”  together  with  other  provisions  in  the 
Act,  the  Committee  concludes  that  it  has  authority  to  deal  with  the 
contracts,  and  that  ‘  ‘  public  interest,  convenience  or  necessity  are  adverse¬ 
ly  affected  by  inclusion  in  the  network-outlet  contracts  of  many  of  the 
contractual  provisions  discussed.”  It  expressed  the  belief  that 

“*  *  the  Commission  should  proceed  at  once  to  deal  with  these  problems 
to  the  extent  that  Congress  has  given  it  authority  in  the  Communications 
Act  of  1934.” 

Other  matters  covered  by  the  Report  include  the  so-called  manage¬ 
ment  contracts  (covered  in  a  later  subheading),  the  policies  of  Columbia 
and  National  of  placing  a  large  number  of  the  best-known  artists  under 
exclusive  contract,  the  dominant  part  played  by  National  in  the  field  of 
electrical  transcriptions,  the  dominant  position  occupied  by  stations 
owned  or  directly  controlled  by  networks,  the  charge  that  two-thirds  of 
the  nation’s  standard  broadcast  stations  are  operated  as  incidental  to 
other  businesses  (covered  in  a  later  subheading),  the  charge  that  net¬ 
works  have  passed  on  to  advertising  agencies  the  right  of  selection  and 
production  of  programs,  and  the  charge  that,  while  networks  have  gone 
voluntarily  into  the  better  markets,  they  have  neglected  the  less  profit¬ 
able  ones  and,  as  a  result,  about  320  stations  remain  without  major 
network  connections  and  many  listeners  are  deprived  of  the  advantages 
of  chain  broadcasting  service.  The  Committee  specifically  directs  the 
Commission’s  attention  to  the  following  problems  suggested  by  the 
Report:  (1)  the  necessity  and  advisability  of  requiring  networks  to  be 
licensed  by  the  Commission;  (2)  the  ownership  of  stations  by  networks; 
(3)  the  ownership  of  more  than  one  station  by  an  individual  or  corpora¬ 
tion;  (4)  the  control  of  talent  by  networks;  (5)  the  dominant  position 
of  National  in  the  transcription  field;  and  (6)  the  difficulties  involved 
in  supervising  the  transfer  of  control  of  corporate  licensees  because  of 
their  stock  being  listed  on  stock  exchanges,  adding 

“The  actual  administrative  experience  which  the  Commission  will  obtain 
under  its  new  licensing  policy  will  enable  it  to  suggest  to  the  Congress  the 
enactment  of  amendatory  legislation  to  deal  with  mese  problems  if  such  is 
later  found  to  be  necessary.  ’ 

The  public  appearance  of  the  Report  on  June  12,  1940  had  been 
preceded  by  a  rising  tide  of  criticism  and  complaint  at  the  delay,  partic- 

*  The  Report  points  out  that,  out  of  |I8,8$4,784  net  operating  income  of  all  the 
stations  and  networks  for  1938,  ^,277,352  went  to  National  and  Columbia. 
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ularly  in  Congress.  Arrangements  made  by  the  Committee  shortly  after 
the  conclusion  of  the  hearings  on  May  19,  1939,  seemed  to  assure  com¬ 
pletion  of  the  Report  at  an  early  date,  and  statements  to  that  effect  were 
freely  made  by  members  of  the  Commission  both  publicly  and  to  con¬ 
gressional  committees  as  early  as  June,  1939.  On  August  3,  1939, 
Commissioner  Walker,  then  acting  chairman  of  the  Committee,  ordered 
the  newly-created  special  staff  to  proceed  at  full  speed,  devoting  full 
time  to  the  task,  and  to  complete  it  for  the  Committee’s  consideration 
within  two  months.  By  September,  1939,  it  was  common  knowledge  that 
at  least  a  preliminary  draft  had  been  completed,  and  the  substance  of  its 
contents  and  conclusions  even  found  their  way  into  the  trade  press.  In 
fact,  as  then  published,  they  differed  little  from  those  contained  in  the 
Report  when  it  finally  appeared. 

Time  went  on,  however,  and,  as  the  Report  failed  to  materialize,  a 
maze  of  conflicting  rumors  circulated  as  to  the  reasons  for  the  delay. 
Stories  persisted  that  high  administration  officials,  including  even  the 
White  House,  had  intervened  and,  either  for  that  or  other  reasons,  the 
Report  was  being  purposely  delayed  or  suppressed.  Yet  in  the  meantime 
repeated  assurances  were  given  by  the  C(»mmission  of  an  early  conclusion 
of  its  labors.*  Insistent  prodding  developed  on  the  part  of  Senator 
Tobey  of  New  Hampshire,  who  wrote  each  member  of  the  Commission  on 
May  3,  1940  reviewed  the  earlier  assurances  given  by  Commission 
representatives,  describing  them  as  “nothing  but  a  mockery,’’  and  on 
May  15th  read  his  letter  and  the  replies  received  into  the  Congressional 
Record.  The  delay  in  completion  of  the  Report  was,  as  already  noted, 
the  principal  topic  of  the  grilling  to  which  Commissioner  Brown  (who 
had  become  chairman  of  the  Committee)  was  subjected  at  the  hearing 
before  the  Senate  Committee  on  Interstate  Commerce  on  his  reappoint¬ 
ment,  June  12,  1940,  the  day  on  which  the  Report  was  released  to  the 
public. 

*  By  December  I,  1939  the  Committee  was  reported  by  the  trade  press  to  be 
still  engrossed  in  drafting  its  report,  with  a  majoriw  of  its  members  favoring  the 
conclusions  which  had  already  been  made  public.  On  December  13,  1939  a  Com¬ 
mission  representative,  testifying  before  a  House  Appropriations  subcommittee, 
asserted  that  a  second  part  of  the  Report  was  being  formulated  and  probably 
would  be  in  the  Committee’s  hands  in  two  weeks,  probably  to  be  followed  by  sulv 
mission  to  the  full  Commission  by  the  middle  of  January.  On  January  30,  1940 
another  Commission  representative,  testifying  before  a  Senate  Appropriations  sub¬ 
committee,  predicted  that  the  Report  would  be  available  “easily  within  a  month". 
By  February  15th,  it  became  known  that  there  would  be  a  further  delay  of  two 
weeks  and  perhaps  a  month,  before  the  Report  reached  the  full  Commission.  This 
was  followed  by  a  published  rumor  that  the  Commission  en  banc,  rather  than  the 
Committee,  would  draft  the  Report  and  that  its  conclusions  would  be  less  stringent 
than  those  previously  indicated.  Early  in  May  it  was  stated  at  the  Commission 
that  action  would  probably  come  by  about  the  middle  of  May,  and  the  delay  was 
explained  by  the  fact  that  the  draft  had  been  returned  to  the  Law  Department  for 
further  revision  but  was  now  back  in  the  Committee’s  hands.  On  May  27,  1940 
the  Committee  met  in  an  effort  to  put  “finishing  touches"  on  the  Report  but  again 
the  draft  was  referred  to  the  staff  for  revision. 
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MULTIPLE  OWNERSHIP.  To  judge  from  the  Commission’s  ac¬ 
tions  on  applications  without  hearing  during  the  past  year,  the  issue  of 
multiple  ownership  of  broadcast  stations,  that  is,  the  ownership  of  two 
or  more  stations  either  in  the  same  or  in  different  communities,  has  passed 
into  oblivion.  Applications  raising  the  issue  have  been  granted  speedily, 
usually  without  hearing,  and  without  dissent. 

That  the  question  is  not  entirely  forgotten,  however,  is  indicated  by 
the  Network-Monopoly  Report.  A  substantial  portion  of  the  Report  is 
devoted  to  “Multiple  Ownership  of  Radiobroadcast  Stations.’’  It  states: 

“The  control  of  the  business  of  broadcasting  has  progressively  fallen 
into  fewer  and  fewer  hands.  •  *  • 

“The  problem  with  respect  to  the  ownership  of  two  or  more  stations  by 
the  same  person  or  group  of  persons  is  not  unlike  that  of  network  owner¬ 
ship  of  stations.  The  record  evidences  a  definite  trend  toward  concentration 
of  ownership  of  radio  stations.  ♦  *  To  the  extent  that  the  ownership  and 
control  of  radiobroadcast  stations  falls  into  fewer  and  fewer  hands,  whether 
they  be  network  organizations  or  other  private  interests,  the  free  dissemina¬ 
tion  of  ideas  and  information,  upon  which  our  democracy  depends,  is 
threatened.” 

The  Report  points  out  that,  as  of  the  end  of  1939,  there  were  660 
commercial  standard  broadcast  stations,  of  which  283  were  owned  by 
87  multiple-owners  and  377  were  owned  by  single-owners;  that  the  87 
multiple-owners  received  58%  of  the  total  business  with  average  net  time 
sales  of  $487,773,  and  the  377  single-owners  received  the  remaining  42%, 
with  average  net  time  sales  of  only  $82,669.  These  figures  are  further 
broken  down  into  various  categories,  by  degrees  of  multiple  ownership 
and  geographical  subdivisions,  but  their  significance  is  complicated  by 
other  important  factors  such  as  network  ownership  and  size  of  market. 

As  earlier  stated,  “the  ownership  of  more  than  one  station  by  an  in¬ 
dividual  or  corporation’’  is  one  of  the  problems  to  which  the  Committee 
specifically  directs  the  Commission ’s  attention,  and  there  is  a  clear  impli¬ 
cation  that  the  problem  should  be  dealt  with  under  the  Commission’s 
“new  licensing  policy.” 

NEWSPAPER  OWNERSHIP  OF  BROADCAST  STATIONS— 
LOCAL  MONOPOLY.  During  the  past  year  the  matter  of  newspaper 
ownership  of  broadcast  stations  continued  to  be  theoretically  important 
but,  with  one  exception,  remained  practically  a  dead  issue.  As  of  July 
1,  1939,  246  broadcast  stations  were  owned  in  whole  or  in  part  by  pub¬ 
lishers.*  By  January  15,  1940,  the  number  had  increased  to  269  and, 
as  of  July  1,  1940,  it  stands  at  almost  300.  The  increases  have  been  due 
in  part  to  the  granting  of  applications  for  new  stations  by  newspaper 
interests,  and  in  part  to  Commission  approval  of  sales  of  existing  stations 
and  transfers  of  their  licenses  of  control  to  such  interests.  In  both  cases 


*  This  figure  represents  an  increase  of  somewhat  over  100  during  the  life  of  the 
Federal  Communications  Commission,  banning  July  II,  I9K  On  January  I,  1938, 
the  number  was  211,  and,  on  January  I,  1939,  it  was  239. 
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the  Commission  has  not  deemed  a  hearing  necessary  in  most  intancea, 
and  in  many  instances  the  actions  have  been  taken  with  record-breaking 
speed. 

The  exception  above-noted  revolves  about  the  situation  where  Com¬ 
mission  action  would  result  in  ownership  of  the  sole  newspaper  and  of 
the  sole  broadcast  station  by  a  single  individual  or  company  in  a  given 
community.  There  are  many  communities  scattered  over  the  country 
where  this  situation  already  obtains  due  to  past  actions  of  the  Commis¬ 
sion.  The  issue  was  raised  in  the  Allentown  case,  reviewed  in  last  year’s 
article,*  in  which,  after  considerable  vacillation  between  opposing 
theories,  the  Commission  gave  its  approval  to  the  unified  ownership  with¬ 
out  hearing.  During  the  spring  of  1940  the  issue  bobbed  up  again.  On 
April  15,  1940,  a  majority  of  the  Commission  granted  an  application  for 
a  new  station  by  a  newspaper  publishing  company  in  Martinsville,  Va., 
although  the  company  was  owned  by  non-residents,  and  rejected  a  com¬ 
peting  application  by  resident  interests  in  the  community.  Chairman 
Fly  entered  a  dissenting  opinion,  pointing  out  that  the  action  of  the 
majority  was  in  direct  contradiction  to  an  action  of  the  Commission 
involving  a  similar  situation  in  Port  Huron,  Mich.t  Commissioner  Case 
concurred  in  the  dissent  and  Commissioner  Walker  concurred  in  part. 
Shortly  afterwards  the  Commission,  by  a  vote  of  4  to  1  (Commissioner 
Craven  dissenting)  abruptly  and  without  hearing  denied  an  application 
of  Brush-Moore  Newspapers,  Inc.,  owner  of  a  chain  of  daily  papers  in 
Ohio,  for  Commission  approval  of  its  acquisition  of  control  of  WPAT, 
Portsmouth,  Ohio  in  which  the  company  already  held  a  50%  interest.  It 
was  said  that  the  Commission  desired  to  see  a  test  of  ‘  ‘  the  issue  of  local 
monopoly.”  Since  then,  the  Commission  has  decided  to  hold  a  hearing 
on  the  application. 

During  the  same  period,  the  issue  of  newspaper  ownership  has  not 
been  allowed  to  die  entirely  in  Congress.  It  has  been  the  subject  of 
questioning  at  the  several  hearings  before  the  subcommittees  of  the  House 
and  Senate  Committees  on  Appropriations.  To  a  limited  extent  the 
matter  is  adverted  to  in  the  Network-Monopoly  Report,  which  contains 
statements  such  as  the  following : 

“Unlike  other  big  business  enterprises,  however,  broadcasting  is  not  the 
chief  activity  of  its  owners,  but  is  operated  principally  as  a  ‘side  line’  to 
the  main  business.  *  *  More  and  more  of  the  applications  filed  with  the 
Commission  for  authority  to  become  the  owners  of  stations  show  the  ap¬ 
plicants  to  be  persons  of  other  large  business  interests,  consisting  of  such 
activities  as  manufacturing,  banking,  publishing,  natural  resources  develop¬ 
ment,  public  utility,  and  many  other  types. 

“Two-thirds  of  the  nation’s  standard  broadcast  stations  are  operated 
as  incidental  to  other  businesses.  In  many  cases,  the  actual  owners  of  the 
stations  do  not  personally  operate  them. 

“In  addition  to  the  operation  of  approximately  300  stations  by  news¬ 
papers,  125  other  stations  are  operated  by  businesses  of  various  kinds.’’ 


*  Variety  Radio  Directory,  ill,  p.  931. 
t  5  F.C.C.  Rep.  177. 
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The  foregoing  seems  to  imply  disapproval  of  such  ownership,  but  the 
Committee  does  not  make  any  recommendation  or  enumerate  it  as  one  of 
the  problems  to  be  resolved. 

SALE  AND  LEASE  OP  BROADCAST  STATIONS— CONTROL 
BY  NON-LICENSEES.  The  past  year  has  served  to  confirm  the  con¬ 
clusion  advanced  in  last  year’s  article  that  the  issue  as  to  “sale  of  wave¬ 
lengths”  has  “all  but  burned  itself  out.”*  The  granting  of  applications 
for  Commission  approval  of  transfers  of  license  or  of  control  became  and 
remained  a  matter  of  routine,  in  most  cases  without  hearing,  regardless 
of  the  price  paid  by  the  purchaser  or  the  excess  of  such  price  over  the 
value  of  the  tangible  assets  comprising  the  station  purchased.  Included 
in  the  transfers  approved  were  many  purchases  by  newspaper  publish¬ 
ers,  purchases  by  persons  or  corporations  already  having  one  or  more 
stations  and  purchases  by  absentee  owners.  In  several  instances  very 
large  amounts  were  paid.  In  certain  of  these  instances  all  records  for 
speed  were  broken,  t  The  issue  however,  continued  to  be  the  subject  of 
interest  in  hearings  before  Congressional  committees.  In  response  to  a 
question  at  such  a  hearing,  the  Commission  chairman  stated : 

“The  Commission  has  no  jurisdiction  over  the  price  paid  for  equipment 
used  by  broadcast  stations  as  such.” 

By  way  of  contrast,  there  has  been  a  vigorous  onslaught  in  instances 
where,  in  the  Commission’s  judgment,  broadcast  stations  were  actually 
controlled  by  persons  other  than  their  licensees.  The  Network-Monopoly 
Report  covers  the  matter  extensively,  including  contracts  whereby  the 
licensee  appoints  a  chain  as  sole  agent  for  the  purpose  of  supplying  pro¬ 
grams  (such  as  those  heretofore  existing  between  National  and  General 
Electric  and  Westinghouse)  and  miscellaneous  examples  of  management 
and  agency  contracts.  The  Report,  referring  to  Sec.  310  (b)  requiring 
Commission  approval  of  transfers,  expresses  the  conclusion : 

“The  various  types  of  contracts  just  reviewed  raise  serious  questions 
under  this  Section  of  the  Act.  The  problem  is  particularly  acute  where 
management  is  transferred  to  a  network  whose  interest  to  serve  the  public 
might  be  secondary  to  its  interest  as  a  network  organization." 

Most  of  the  situations  described  in  the  Report  were  the  subject  of 
proceedings  of  one  sort  or  another  during  the  year  prior  to  publication  of 
the  Report.  Action  by  the  Commission  on  January  30,  1940,  setting  the 
renewal  applications  of  eight  stations  for  hearing,  announcing  an  in¬ 
quiry  into  management  contracts,  and  stating  that  about  a  dozen  addi¬ 
tional  renewal  applications  would  be  similarly  treated  when  they  became 
due  (including  the  Westinghouse  and  General  Electric  stations),  was 

♦Variety  Radio  Directory,  III,  p.  934. 

t  In  one  case,  involving  one  of  the  largest  purchase  prices,  newspaper  ownership, 
multiple  ownership  of  stations  both  in  the  same  and  in  different  communities,  and 
absentee  ownership,  the  application  for  approval  was  filed  December  8,  1939, 
announced  three  days  later,  and  granted  on  the  fourth  day. 
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followed  by  a  long  delay  due  to  the  Commission’s  failure  to  send  out 
notices  of  hearing  or  to  specify  the  issues  in  which  it  was  interested.  In 
the  meantime,  the  situations  were  to  a  large  extent  corrected  voluntarily. 
The  Westinghouse  stations,  for  example,  were  shifted  from  National  to 
Westinghouse  management,  effective  July  1,  1940. 

Where  the  alleged  unauthorised  transfer  of  control  was  coupled 
with  misrepresentations  to  the  Commission,  however,  no  such  lenience 
was  exhibited.  In  several  instances,  all  having  to  do  with  small  stations, 
licenses  have  been  revoked,  and  the  revocations  have  either  become  final 
after  hearing  or  are  still  pending  before  the  Commission.  On  January 
25,  1940,  the  Commission  made  final  its  revocation  of  the  license  of 
KUMA,  Yuma,  Ariz.,  for  alleged  false  statements  as  to  control  and  op¬ 
eration.  Similar  action  was  taken  on  March  29th  against  WSAL.  Salis¬ 
bury,  Md.,  where  alleged  control  by  a  non-licensee  was  coupled  with  a 
charge  of  misrepresentation  as  to  the  applicant’s  financial  responsibility. 
On  February  8,  1940,  the  Commission  issued  revocation  orders  against 
five  local  stations  in  Texas,  and  another  such  order  followed  a  few  days 
later,  all  ba.sed  on  an  undisclosed  interest  by  two  individuals  coupled 
with  misrepresentations.  In  May  and  June,  1940,  after  extended  hear¬ 
ings  in  Texas,  the  Commission  adopted  proposed  decisions  making  the 
revocation  orders  final,  but  the  decisions  have  not  yet  become  final. 
Still  other  proceedings  are  pending.  It  is  interesting  to  note,  however, 
that  as  a  rule  the  communities  where  the  stations  are  located  have  not 
suffered  a  loss  of  service 'through  the  revocations.  In  Yuma,  Ariz.,  for 
example,  the  Commission  authorized  another  company  to  construct  a 
new  station  on  August  8,  1939,  over  five  months  prior  to  the  revocation. 
In  Salisbury,  Md.,  the  Commission  authorized  two  new  stations  without 
hearing  on  April  13,  1940. 

ABSENTEE  OWNERSHIP.  During  the  past  year  there  have  been 
no  significant  developments  on  the  issue  of  absentee  ownership  of  broad¬ 
cast  stations  that  have  not  been  suflBciently  covered  in  connection  with 
multiple  and  newspaper  ownership.  The  basic  philosophy  of  the  Net¬ 
work-Monopoly  Report  is  obviously  in  the  direction  of  favoring  local 
operation  and  control. 

ALIEN  OWNERSHIP.  In  past  years  the  matter  of  alien  interests 
in  the  ownership  and  control  of  broadcast  stations  has  not  presented  any 
substantial  problem.  With  the  outbreak  of  war  on  September  1,  1939 
the  situation  changed  somewhat,  and  there  has  been  an  increasing  ten¬ 
dency  to  exercise  vigilance.  Immediately  there  were  indications  that  the 
Federal  Bureau  of  Investigation  would  collaborate  with  the  Commission 
in  checking  the  nationality  and  antecedents  of  the  licensees.  Later  evi¬ 
dence  of  the  tendency  is  found  in  the  meticulous  inquiry  into  citizenship 
in  the  new  application  forms,  and  in  the  Commission’s  announced  inten¬ 
tion  on  June  10,  1940  of  insisting  upon  actual  proof  of  citizenship  in 
connection  with  applications  for  all  classes  of  stations  and  operators. 

On  June  18,  1940  the  proof-of-citizenship  quest  took  a  turn  border¬ 
ing  on  the  spectacular  when  the  Commission  issued  regulations  requiring 
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fingerprinting  and  proof  of  citizenship  of  all  licensed  operators,  both  com¬ 
mercial  and  amateur,  totaling  considerably  more  than  100,000.  The  re¬ 
quired  proof  of  citizenship  extended  to  information  about  the  citizenship 
or  nationality  of  the  operator’s  immediate  family,  and  about  his  service 
with  the  American  army  or  navy  or  with  any  foreign  government.  It  is 
said  that  the  same  requirements  with  respect  to  fingerprinting  and  proof 
of  citizenship  will  shortly  be  extended  to  all  applicants  and  licensees  and, 
in  the  case  of  corporations,  to  all  officers,  directors,  stockholders  and  em¬ 
ployees.  The  same  will  extend  to  officers,  directors  and  stockholders  of 
holding  corporations.  If  this  proves  true,  bureaucracy  will  have  scored 
an  impressive  triumph. 

In  the  Senate,  it  was  said,  legislation  might  be  introduced  soon  to 
forbid  foreign  holdings  in  any  corporate  licensee.  The  present  law  per¬ 
mits  a  limited  extent  of  foreign  interest,  e.g.,  the  owning  of  one-fifth  of 
the  capital  stock  in  the  licensing  corporation. 

C.  RcgaUHoii  of  Program  Contonf 

STATUTORY  PRESCRIPTIONS.  The  Commission  still  adheres  to 
the  viewpoint  that,  notwithstanding  the  express  prohibition  against  cen¬ 
sorship  in  Sec.  326  of  the  Act,  it  has  power  to  refuse  to  renew  a  broad¬ 
cast  license  because  of  alleged  program  offenses,  not  merely  where  the  pro¬ 
grams  (e.g.,  lotteries  and  obscene,  indecent  or  profane  language)  are  spe- 
ifically  forbidden  by  the  Act,  but  also  where,  in  the  Commission’s  opin¬ 
ion,  they  fail  to  meet  the  vague  test  of  “public  interest,  convenience  or 
necessity.  ’  ’ 

As  an  illustration  of  the  viewpoint  may  be  cited  an  address  by  Com¬ 
missioner  Walker  in  San  Francisco  on  March  1,  1940.  Urging  that  the 
Commission  establish  program  standards,  he  declared  that  a  station  must 
provide  worthwhile  service  to  justify  its  continued  existence ;  that  stations 
violating  the  law  or  public  interest  by  “promoting  lotteries,  or  fraudu¬ 
lent  advertising  or  vulgar  programs,  hardly  would  be  expected  to  be  in 
a  favorable  position  for  license  renewal’’ ;  and  that,  although  the  Commis¬ 
sion  does  not  have  the  right  to  censor,  it  has  important  functions  to  per¬ 
form  in  the  public  interest  and  its  duties  should  be  so  exercised  as  to  en¬ 
courage  and  eventually  bring  about  a  higher  standard  of  broadcast  pro¬ 
grams,  responsive  not  only  to  the  entertainment  but  to  the  educational, 
religious  and  cultural  ne^s  of  our  people  and  of  the  nation  at  large. 
This  philosophy  has  frequently  been  buttressed  by  the  proverb  “By  their 
fruits  shall  ye  know  them,  ’  ’  first  cited  in  this  connection  by  the  reviewing 
court  in  the  famous  and  overworked  Brinkley  case.* 

Claiming  this  power  of  indirect  censorship,  and  having  on  occasion 
successfully  corrected  it,  the  Commission  is  enabled  to  regulate  program 
content  effectively  through  public  and  private  statements  of  members  of 
the  Commission  and  notices  to  stations  by  the  Law  Department,  with  the 
implied  threat  of  designating  renewal  applications  for  hearing,  the  ac- 

*  KFKB  Broadcasting  Ass'n  v.  Federal  Radio  Q>mmission,  1931,  47  F.  (2d) 


670. 
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icoiiipanying  harmful  publicity,  and  the  possibility  of  deletion  of  the  sta¬ 
tion,  Under  these  circumstances  the  number  of  ca.ses  actually  reaching 
the  designation-for-hearing  stage  is  relatively  unimportant.  The  extent 
j  of  censorship  really  exercised  must  be  determined  in  the  first  instance 

I  from  the  extent  and  the  effect  of  the  Commission ’s  activities  prior  to  this 

stage.  It  was  to  strip  the  Commission  of  this  power  that  the  Ditter- 
j  Hailey  Bill,  reviewed  in  Part  I-C  of  this  article,  was  principally  designed, 

I  The  past  year  has  been  one  of  conflicting  movements  in  the  field  of 

program  control  but.  on  the  whole,  it  is  believed  that  the  trend  noted  in 
last  year’s  article  is  still  predominant,  namely,  toward  a  reduction  in  the 
extent  and  character  of  the  Commission’s  endeavor  to  censor  programs. 
The  trend  has  been  far  from  a  simple  curve  downward,  however,  and  has 
recently  been  badly  complicated  by  influences  arising  out  of  the  threat  of 
war.  Earlier,  comfort  was  derived  from  the  attitude  of  the  President 
who,  in  an  address  by  his  Secretary,  Stephen  T.  Early,  delivered  at  the 
annual  convention  of  the  National  As.sociation  of  Broadcasters  July  11, 
1989,  w’as  quoted  as  follows: 

“But  now  in  our  time,  there  has  come  into  being  another  great  institu- 
i  lion  for  the  general  diffusion  of  knowledge — the  radio.  Still  in  its  infancy, 

!  it  already  rivals  in  importance  the  schools  and  the  press.  The  government, 

as-  the  people’s  agent,  has  had  and  has  now  a  still  different  relation  to  radio 
from  that  toward  the  school  and  the  press.  It  has  encouraged  and  aided 
its  developinent  on  the  one  hand,  and,  on  the  other,  it  has  set  up  such 
,  controls  of  its  operation  as  are  necessary  to  prevent  complete  ctmfusion  on 

the  air.  In  all  other  respects  the  radio  is  as  Iree  as  the  press.” 

It  may  not  be  amiss  in  this  connection  to  note  that,  in  its  struggle  to 
achieve  parity  with  the  press  as  a  medium  for  the  dissemination  of  news, 
radio  scored  a  success  in  the  formal  opening  on  July  20,  19.39,  of  the 
Radio  Galleries  in  Congress. 

In  its  convention  at  Philadelphia,  the  Republi(*an  Party  adopted 
the  following  plank  on  June  19,  1940: 

“The  principles  of  a  free  press  and  free  speech,  as  established  by  the 
Constitution,  should  apply  to  the  radio.  F'ederal  regulation  of  radio  is 
necessary  in  view  of  the  natural  limitations  of  wave  lengths,  but  this  gives 
no  excuse  for  censorship.  We  oppose  the  use  of  licensing  to  establish 
arbitrary  controls.  Licenses  should  be  revocable  only  when,  after  public 
hearings,  due  cause  for  cancellation  is  shown.” 

It  is  expected  that  a  similar  plank  will  be  contained  in  the  Demo¬ 
cratic  platform. 

PROGRAM  COMPLAINTS— PROCEDURE.  For  a  while  during 
the  summer  of  1939  it  appeared  that  the  Commis.sion  was  reviving  its 
earlier  program  complaint  procedure  which  had  long  been  tinder  attack 
as  back-door  censorship.  Apprehension  was  caused  by  the  Law  Depart¬ 
ment’s  practice  of  sending  out  requests  to  stations  for  their  program  con¬ 
tinuities  of  “questionable”  programs.  In  several  instances  the  inquiries 
also  were  addressed  to  individuals  whose  testimonials  were  broadca.st. 
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The  earlier  practice  of  issuing  temporary  licenses  as  the  result  of  com¬ 
plaints  was  not,  however,  followed.  Late  in  Augrust,  1939,  to  quiet  the 
apprehension,  the  Commission  indicated  that  it  would  take  pains  to  verify 
the  validity  of  program  complaints  before  sending  notices  to  stations. 

Throughout  the  year  the  Commission  showed  an  inclination  to  em¬ 
ploy  the  revocation  procedure,  rather  than  the  renewal  application 
procedure,  for  disciplinary  purposes,  although  there  were  notable  excep¬ 
tions  to  this.  Also,  when  a  program  complaint  involved  an  alleged  vio¬ 
lation  of  a  specific  provision  in  the  Act  entailing  criminal  penalties,  such 
as  Sec.  316  relating  to  lotteries,  the  Commission  usually  referred  the 
matter  to  the  Department  of  Justice  rather  than  to  initiate  proceedings 
before  itself. 

PROGRAM  COMPLAINTS-SUBSTANCE.  The  wide  variety  of 
program  complaints  received  and  considered  by  the  Commission,  noted 
in  earlier  articles,  continued  during  the  past  year. 

In  testimony  presented  to  a  subcommittee  of  the  House  Committee 
on  Appropriations  December  13,  1939,  data  were  given  showing  that  the 
complaints  covered  refusals  to  broadcast  particular  programs  (coupled 
with  charges  of  censorship  and  denials  of  the  right  of  free  speech) ; 
failures  to  provide  time  for  political  broadcasts  and  criticisms  of  such 
broadcasts;  false,  fraudulent  or  misleading  statements;  religious  pro¬ 
grams;  medical  programs;  lotteries;  solicitation  of  funds;  editorial  pol¬ 
icies  of  stations ;  news  broadcasts ;  alleged  propaganda,  including  foreign- 
language  programs;  defamatory  material;  program  contests;  obscene, 
indecent  or  profane  language ;  horse  racing  and  gambling ;  fortune-  tell¬ 
ing  and  astrological  programs;  excessive  advertising;  excessive  use  of 
recordings ;  piracy  of  program  ideas ;  inferior  program  service ;  and  many 
unclassified  items.  The  overwhelming  proportion  of  these  complaints, 
it  was  said,  had  been  deemed  frivolous,  unsubstantiated  or  otherwise 
not  warranting  investigation.  It  was  not  made  clear  what  test  was  ap¬ 
plied  in  determining,  first,  whether  a  complaint  warrants  investigation 
and,  second,  whether  it  thereafter  warrants  disciplinary  proceedings. 

In  the  fiurrj’  in  the  summer  of  1939,  when  it  appeared  that  the  Com¬ 
mission  was  reviving  its  old  procedure,  the  requests  for  program  contin¬ 
uities  sent  out  by  the  Law  Department  had  to  do  with  a  variety  of  pro¬ 
grams  ranging  from  prize  contests  and  testimonials  to  foreign-language 
scripts.  In  the  fall  of  1939  a  renewal  application  was  reportedly  set  for 
hearing  for,  among  other  reasons,  excessive  use  of  phonograph  records. 
On  February  6,  1940,  the  Commission  directed  its  Law  Department  to 
investigate  complaints  as  to  race-track  gambling  broadcasts  carried  by  a 
station.  During  the  early  winter  of  1940,  the  Commission  gave  evidence 
of  an  intention  to  “crack  down”  on  a  large  number  of  alleged  lottery 
and  gift  enterprise  programs,  and  by  the  end  of  February',  the  industry 
was  deeply  concerned  over  what  appeared  to  be  a  new  siege  of  program 
regulation  through  hearings  on  renewal  applications. 

The  species  of  program  drawing  the  greatest  fire  was  the  lottery  or 
iiear-lottery  type.  Under  a  long  line  of  federal  and  state  court  decisions. 
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the  language  of  several  lottery  statutes*  had  been  construed  to  require 
the  presence  of  two  elements  before  an  enterprise  could  be  deemed  to  fall 
under  the  ban,  (1)  chance,  and  (2)  the  payment  of  a  consideration.  The 
cases  had  stretched  the  conception  of  what  constitutes  “consideration” 
to  a  far  point,  but  had  not  dispensed  with  the  requirement.  Various 
ingenious  program  schemes  were  devised  (usually  by  advertising  agen¬ 
cies),  designed  to  have  somewhat  the  same  popular  appeal  as  does  a 
lottery  but  falling  outside  the  legal  definition  for  want  of  one  or  the 
other  of  the  two  requirements.  Some  schemes,  while  having  an  element 
of  consideration,  depended  on  various  types  of  alleged  “skill”  to  elude 
the  element  of  chance.  Others,  frankly  involving  the  element  of  chance, 
relied  on  the  absence  of  consideration.  Both  types  enjoyed  tremendous 
success  with  the  listening  public,  to  the  detriment  of  other  programs  and 
even  of  other  media  of  entertainment. 

The  matter  came  to  a  climax  with  the  “Pot  o’  (lold”  program 
carried  over  one  of  the  National  Broadcasting  Company  networks.  As 
everyone  knows,  the  selection  of  the  prize  winner  depended  entirely  on 
chance  in  the  choice  of  a  telephone  number,  but  it  was  contended,  no 
consideration  flowed  from  the  telephone  subscriber  in  order  to  be  eligible. 
The  program  led  to  the  registering  of  over  100  complaints  with  the  Com¬ 
mission  proceeding  from  theatre  owners,  religious  groups,  members  of 
Congres.s.  and  other  organizations  and  individuals.  It  resulted  in  the 
institution  of  various  schemes  by  theatre  owners  to  hold  tlieir  audiences 
during  the  evening  w’hen  the  program  was  broadcast.  Members  of  the 
(’ommission  were  reported  to  be  stating  that  they  considered  the  pro¬ 
gram,  and  others  like  it.  as  contrary  to  public  interest. 

Submission  of  the  program  to  the  Post  Office  Department,  to  the 
Commission’s  Law  Department  and  to  the  Law  Department  of  the  Fed¬ 
eral  Trade  Commission  was  followeil,  it  is  understootl.  by  opinions  in 
each  case  that  the  scheme  was  not  a  lottery  within  the  meaning  of  the 
statutory  phraseology'.  Finally,  on  February  8,  1940,  the  Commission 
announced  that  it  had  transmitted  the  facts  concerning  the  “Pot  o’ 
Gold”  program  to  the  Department  of  Justice  which,  however,  did  not 
receive  formal  notice  of  the  transmittal  until  13  days  later.  In  the 
meantime,  both  out  of  concern  for  the  eventual  ruling  and  because  of 
disapproval  of  the  program  itself,  a  few  stations  ceased  broadcasting  it. 
On  April  12,  1940,  in  a  letter  to  the  Commission,  the  Department  of  Jus¬ 
tice  gave  the  programs  a  favorable  ruling,  and,  what  was  even  more 
significant,  did  likewise  with  another  program  submitted  to  it  which  in¬ 
volved  elements  approaching  even  closer  to  forbidden  territory.  This 
was  followed  by  a  similar  ruling  by  the  Department  in  May  on  a  batch 
of  five  other  prize-contest  programs,  including  “Musico”.  which  had  been 

♦Sec.  316  of  the  Communications  Act,  in  its  phraseology  defining  the  offense, 
is  virtually  a  replica  of  the  federal  statute  governing  use  of  the  mails  for  lottery 
information. 
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submitted  by  the  Commission  on  March  29th.*  At  present  writinj;,  the 
issue  seems  to  be  temporarily  quiescent  but,  in  the  writer’s  opinion,  can¬ 
not  be  regarded  as  permanently  closed.  Such  programs,  if  persisted  in, 
are  bound  sooner  or  later  to  incite  agitation  for  repressive  measures. 
There  is  no  assurance  that,  if  a  scheme  such  as  that  in  the  “Pot  o’  Gold’’ 
prize  contest  should  come  before  the  Supreme  Court  as  presently  con¬ 
stituted,  the  element  of  consideration  will  be  held  to  be  necessary  to 
constitute  a  lottery  or  gift  enterprise,  or,  even  if  it  is  held  to  be  indis¬ 
pensable,  that  the  definition  of  the  element  will  not  be  enlarged  to  cover 
the  scheme. 

There  remain  to  be  discussed  a  few  miscellaneous  developments  re¬ 
lated  at  least  in  part  to  the  subject  of  program  complaints. 

During  November,  1939  there  were  hints  from  former  Attorney 
General  Murphy  that  legislation  might  be  sought  to  outlaw  minute-to- 
minute  racing  results  from  all  communications  media  including  radio. 
The  Johnson  billt,  prohibiting  the  advertising  of  alcoholic  beverages, 
including  beer,  by  radio  showed  signs  of  activity  for  a  while  but  was 
passed  over  and  now  seems  unlikely  of  enactment. 

Sec.  315  of  the  Act,  requiring  that  stations  accord  equal  opportuni¬ 
ties  to  political  candidates,  continues  to  serve  as  a  starting  point  for  an 
attempt  to  extend  its  underlying  principle  to  the  discussion  of  all  con¬ 
troversial  issues.  For  example,  the  State  Restaurant  Liquor  Dealers’ 
Association  of  New  York  complained  to  the  Commis.sion  that  a  station  at 
Rochester  had  improperly  denied  it  time  to  present  the  liquor  industry’s 
side  of  the  local  option  prohibition  issue  to  the  voters  of  upstate  New 
York.  In  his  reply  on  September  25,  1939,  Chairman  Fly  proi-eeded 
on  the  theory  that  it  was  the  station’s  duty  to  accord  both  sides  an  op¬ 
portunity  if  either  side  were  given  time  on  the  air,  saying : 

“However,  it  is  the  duty  of  the  Commission  to  require  that  such 
licensees  shall  utilize  their  facilities  to  serve  the  public  interest  and  insofar  as 
such  facilities  are  used  to  discuss  controversial  political  issues,  it  is  the 
responsibility  of  the  licensees  to  provide  a  well-rounded  as  distinguished  from 
a  one-sided  presentation  of  such  subjects." 

He  stated  that  the  Commission  has  no  power  to  compel  a  station  to 
permit  a  particular  individual  to  use  station  facilities  except  in.sofar  as 
required  by  Sec.  315  in  the  case  of  political  candidates,  but  suggested 
that  the  complainant  furnish  additional  facts  showing  how  the  station’s 
facilities  had  been  used  for  discussion  of  the  issue.** 

*  In  November,  1939,  a  federal  district  court  had  held  that  “Musico"  did  not 
violate  the  lottery  statute. 
tS.  517. 

♦♦On  Nov.  7,  1939,  the  Commission  notified  the  United  Rubber  Workers  of 
America  in  Akron,  O.,  that  it  would  not  concern  itself  with  a  station’s  refusal  to 
accept  commercial  broadcasts  on  controversial  issues  unless  there  are  "extenuating 
circumstances.”  It  pointed  out  that  under  the  Act  broadcasters  are  not  common 
carriers,  and  station  licensees  may  “legally  refuse  to  sell  time  to  any  particular  in¬ 
dividual  or  organization."  (footnote  cont.) 
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On  August  16,  1939,  the  age-old  Bellingham,  Wash.,  cases  came  on 
for  further  hearing,  involving  the  renewal  application  of  the  existing 
station  in  that  city  and  the  competing  application  of  a  newcomer  for  the 
same  local  facilities.  Among  the  matters  aired  were  allegations  against 
the  existing  station  of  political  activity  and  “a  definite  editorial 
policy,”  misplacement  and  disappearance  of  funds  secured  through  pub¬ 
lic  subscription,  favoritism  in  allotting  time  for  political  broadcasts,  and 
incitement  of  labor  troubles.  Some  of  the  foregoing  charges,  notably 
the  editorializing,  were  similarly  made  against  an  existing  station  in 
Boston  during  a  three-week  hearing  in  November,  1939,  in  a  proceeding 
involving  its  renewal  application  and  a  competing  application  by  a  new¬ 
comer.  The  fact  that  such  issues  can  be  raised  and  that  evidence  is 
received  on  them  is  another  continuous  potential  source  of  censorship. 
Neither  proceeding  has  as  yet  been  concluded. 

The  weight  to  be  given  to  an  applicant’s  plans  with  respect  to  net¬ 
work  affiliation  has  been  the  subject  of  attention.  In  a  decision  rendered 
by  a  divided  Commission,  authorization  for  a  new  local  station  in  Denver 
was  granted  November  16,  1939.  The  majority  premised  its  conclusion 
on  the  circumstance  that  all  existing  stations  in  Denver  were  network 
outlets  and  that  a  purely  local  station,  without  chain  connections,  was 
desirable.  The  decision  further  stated,  somewhat  cryptically,  that  no¬ 
thing  in  the  Act  or  in  the  Commission’s  rules  or  policies  requires  a  find¬ 
ing  of  a  ‘‘definite  need  to  support  the  granting  of  an  application.”* 
Any  attempt  to  deduce  an  intelligible  set  of  principles  from  the  Commis¬ 
sion’s  decisions  mentioning  chain  affiliations  as  a  factor  is  foredoomed 
to  failure.  What  is  a  virtue  in  some  cases,  justifying  the  granting  of  an 
application,  is  a  fatal  vice  in  others,  leading  to  a  denial.  Instances  can 
be  cited  from  the  records  of  the  past  few  years  where  an  applicant  was 
successful  wholly  or  partly  because  of  the  sworn  representation  that  he 
planned  a  purely  local  service,  free  of  network  affiliation,  only  to  enter 
into  such  an  affiliation  before  the  ink  was  dry  on  the  decision.  In  one 
case  during  the  past  year,  however  (in  which  there  may  have  been  exten¬ 
uating  circumstances,  whereas  there  were  none  in  others  that  could  be 
cited),  a  licensee  in  Richmond  who  secured  improved  facilities  on  such 
a  representation  was  hailed  before  the  Commission  on  disciplinary  pro- 
(‘eedings  in  the  form  of  a  rehearing  scheduled  in  May,  1940,  but  later 
indefinitely  postponed. 

Two  of  the  Commission’s  revised  rules  deserve  mention.  One  rule, 
which  has  been  the  subject  of  widespread  protest  because  of  undue  hard¬ 
ship,  particularly  on  the  smaller  stations,  has  required  the  maintenance 

On  Oct.  31,  1939,  a  New  York  Supreme  Court  justice  denied  an  application  for 
temporary  injunction  s^ainst  a  station  owner  by  a  Communist  candidate  for  the 
New  York  City  Council,  ruling  that  the  station  was  within  its  rights  in  cancelling 
broadcasts  by  Communists  whose  names  had  been  removed  from  the  ballot. 

*  The  decision  is  difficult  to  reconcile  with  other  decisions  during  the  same  pe¬ 
riod  to  the  effect  that,  because  of  inadequate  coverage,  purely  local  stations  should 
not  be  authorized  in  metropolitan  areas  of  substantial  size. 
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of  an  operating  log  with  entries  showing  detailed  information  describ¬ 
ing  each  program  broadcast  and  its  character  (including  records  and 
transcriptions),  the  time  of  beginning  and  the  end  of  each  program,  the 
character  and  time  of  the  various  kinds  of  required  anouncements,  and 
data  as  to  speeches  by  political  candidates.  On  September  12,  1939,  at 
the  urging  of  the  National  Association  of  Broadcasters,  the  rigors  of  the 
rule  were  somewhat  alleviated  for  the  sake  of  the  smaller  stations 

Another  rule  causing  protest  was  that  having  to  do  with  the  re¬ 
quirement  of  announcements  of  mechanical  reproduction,  particularly 
phonograph  records  and  transcriptions.  On  January  4,  1940,  the  Com¬ 
mission  amended  the  rule  so  as  to  permit  announcements  at  30-minute 
rather  than  15-minute  intervals.  Further  mitigation  was  sought  to 
permit  variation  in  the  phrasing  of  the  announcements  and  to  avoid 
monotonous  repetition  of  the  same  words  and  phrases  (the  rule  required 
differentiation  between  phonograph  records  and  transcriptions),  but, 
aside  from  an  inconsequential  revision,  the  Commission  refused  early 
in  March  to  make  the  desired  changes. 

NEUTRALITY  AND  THE  THREAT  OF  WAR.  The  Communica¬ 
tions  Act  of  1934  (like  the  Radio  Act  of  1927)  confers  almost  unlimited 
power  over  radio  on  the  President  in  time  of  war  and  even  under  condi¬ 
tions  short  of  war.  Under  sec.  606  (c),  upon  proclamation 

“  ♦  ♦  that  there  exists  war  or  a  threat  of  war  or  a  state  of  public  peril  or 
disaster  or  other  national  emergency,  or  in  order  to  preserve  the  neutrality 
of  the  United  States," 

the  President  may  suspend  or  amend,  for  such  time  as  he  sees  fit,  the 
Commission’s  rules  and  regulations  applicable  to  any  and  all  stations; 
he  may  close  down  any  station  and  remove  its  apparatus;  or  he  may 
authorize  the  use  or  control  of  any  station  or  its  apparatus  by  any 
Government  department,  under  such  regulations  as  he  may  prescribe, 
upon  just  compensation  to  the  owners. 

Until  the  cataclysmic  onrush  of  events  beginning  September  1,  1939, 
few  were  heard  to  point  out  the  almost  dictatorial  power  conferred  by 
this  section  over  one  of  the  principal  means  of  mass-communication.* 
The  outbreak  of  war  led  to  sober  reflection  on  the  statute’s  potentialities 
and  to  a  demand  for  repeal  or  modification  of  the  statute,  later  reflected 
in  provisions  in  the  Ditter-Bailey  bill  summarized  in  Part  I-C  of  this 
article. 

On  September  8,  1939,  the  President  declared  a  state  of  “limited 
national  emergency.’’  His  action  led  to  speculation  whether  the  pro¬ 
clamation  brought  Sec.  606  (c)  into  operation  and  whether,  if  it  did, 
responsibility  would  be  placed  with  the  military  authorities  or  with  the 
Commission.  This  had  been  preceded  by  a  statement  by  Secretary  Early 
two  days  before,  in  which  he  declared  that  the  President  had  no  desire 

*  See  the  author’s  article,  Freedom  of  Speech  and  Radio  Broadcasting,  177  Ann. 
Amer.  Acad.  Pol.  &  Soc.  Science  179,  194  (1935)- 
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to  censor  either  press  or  radio  unless  and  until  the  country  is  faced  with 
war;  that  there  was  no  censorship  plan  “at  present”;  that  broadcasting 
is  a  “rookie”  which  has  yet  to  prove  its  ability  to  keep  within  proper 
limitations  during  a  national  emergency;  and  that  if  radio  could  prove 
itself  a  “good  child”  and  well-mannered  in  the  handling  of  new^s  during 
the  critical  period  it  would  be  left  to  its  own  resour<*es,  but  otherwise 
the  Government’s  disposition  would  be  “to  teach  it  manners.”  While 
this  was  followed  by  a  second  statement  six  days  later  in  which  Early 
specifically  disclaimed  any  Governmental  intention  of  censorship,  it  was 
clear  that  the  subject  was  under  consideration.  At  the  Commission  there 
was  talk  of  a  flexible  interpretation  of  “public  interest,  convenience  or 
necessity”  to  meet  emergency  conditions,  and  Chairman  Fly  declared 
that  the  Commission  might  or  might  not  decide  upon  the  promulgation 
of  “guides”  for  the  avoidance  of  unneutral  acts  by  the  industry. 

The  crux  of  the  warning  was,  of  course,  the  avoidance  of  the  use  of 
broadcast  and  other  radio  stations  for  “propaganda.”  There  was  a 
tendency  to  urge  that  the  rebroadcasting  of  war  “news”  programs  from 
foreign  stations  be  curbed,  that  stations  transmitting  programs  in 
foreign  languages  be  carefully  supervised,  and  that  international  broad¬ 
cast  stations  be  kept  in  check  to  avoid  provocation  abroad.  It  was  said 
that  the  Federal  Bureau  of  Investigation,  in  charge  of  investigating 
espionage,  would  collaborate  with  the  Commission  in  efforts  to  suppress 
propaganda  and  generally  it  was  expected  that  broadcasting  would  be 
subjected  to  close  surveillance  by  governmental  agencies.  In  support  of 
its  plea  to  Congress  for  a  larger  appropriation  the  Commission  alleged 
its  greater  burden  of  work  of  investigation  and  monitoring  because  of 
the  national  emergency  precipitated  by  the  pending  war,  and  reiterated 
the  allegation  in  its  annual  report.  Tentative  executive  orders  were 
drafted.  For  a  while  there  was  talk  of  legislation  but  on  October  12, 
1939,  Senator  Thomas,  of  Oklahoma,  asserted  he  had  abandoned  his  plans 
for  an  amendment  to  the  then-pending  Neutrality  Act  to  provide  for 
governmental  suspension  of  radio,  press  and  the  cinema. 

Except  for  one  disciplinary  proceeding  before  the  Commission,* 
nothing  tangible  or  of  particular  importance  occurred  until,  with  the 
resurgence  of  military  activity  in  Europe  in  the  spring  of  1940,  appre¬ 
hension  was  revived.  In  the  meantime,  the  various  pronouncemeuts  of 
the  Commission  and  other  governmental  agencies  undoubtedly  had  con¬ 
siderable  effect  on  the  industry’s  policies. 

*On  Sept.  12,  1939,  the  Commission  issued  an  order  to  WMCA,  New  York  City, 
to  show  cause  on  a  revocation  proceeding  on  a  charge  of  interception  of  secret  radio 
communications  sent  by  the  Governments  of  Germany  and  Great  Britain,  and  the 
broadcasting  thereof,  without  the  authority  of  the  senders,  in  violation  of  Sec.  b07  of 
the  Act.  At  the  hearing  held  5>eptember  25,  1939,  it  appeared  that  the  station’s 
offense  was  rather  in  the  nature  of  exaggerated  and  misleading  advertising  of  sup¬ 
pose  scoops  rather  than  any  serious  infraction  of  Sec.  605.  In  the  Commission’s 
decision  a  month  later,  the  station  was  sharply  rebuked,  and  it  was  stated  that  grave 
doubts  had  been  cast  upon  the  licensee’s  qualifications  to  operate  a  station  in  a 
manner  consistent  with  public  interest,  but  no  revocation  order  was  entered. 
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By  late  in  May  the  increased  tension  began  to  be  reflected  first  in 
rumors  as  to  Government  plans  and  later  in  tangible  actions  of  the 
Commission.  On  June  5,  1940,  the  Commission  banned  amateur  radio 
communication  with  foreign  stations  and  on  June  7th  placed  a  similar 
ban  on  amateur  portable  and  mobile  units  (except  for  frequencies  above 
56  me.).*  On  June  8th,  the  Commission  warned  ship  radio  operators 
that  superfluous,  unnecessary  or  unidentified  communications  from  ship 
stations  would  not  be  tolerated  and  on  June  14th  a  similar  warning  was 
sent  to  all  commercial  operators.  On  June  18th  the  Commission  issued 
regulations  requiring  the  fingerprinting  and  proof  of  citizenship  for 
all  licensed  radio  operators,  affecting  more  than  100,000  persons,  noted 
under  a  previous  heading. 

On  June  25,  1940,  the  President,  from  his  lump  sum  for  defense 
purposes,  allocated  a  fund  of  $1,600,000  for  an  expansion  of  the  Com¬ 
mission’s  monitoring  activities,  motivated  by  considerations  of  national 
defense  and  neutrality  and  attended  by  alarm  at  reports  of  unlicensed 
radio  signals  and  the  danger  of  subversive  cummunications.  With  this 
sum  the  Commission  proposes  to  establish  a  far-flung  radio  surveillance 
network  increasing  its  present  field  force  of  less  than  200  by  the  hiring  of 
an  additional  staff  of  500  or  more  radio  inspectors,  the  setting  up  of  10 
primary  long-range  direction  finders  to  determine  the  bearings  of  un¬ 
authorized  or  suspicious  radio  signals,  and  the  ultimate  establishment  of 
some  1(X)  “detector”  stations  in  the  United  States  and  its  possessions. 
The  surveillance  would  be  over  broadcast,  as  well  as  other  classes  of, 
stations.  There  was  mention  of  the  making  of  recordings  of  all  foreign- 
language  broadcasts,  both  over  standard  broadcast  stations  and  over 
foreign  shortwave  stations,  received  in  the  United  States. 

Symptomatic  of  the  almost  hysterical  extent  of  the  alarm  were  state¬ 
ments  at  the  Commission  and  elsewhere  that  diathermy  and  other  high- 
frequency  apparatus  would  be  checked  to  guard  against  their  conversion 
into  subversive  transmitters ;  that  records  would  be  kept  of  transmitters 
in  stock  and  in  storerooms;  that  thought  was  being  given  to  requiring 
manufacturers  of  transmitters  to  register  with  the  Government  the  serial 
numbers  of  aU  transmitters  sold ;  that  control  of  reception  of  broadcasts 
from  foreign  stations  is  a  “serious  problem”  (page  Hitler);  that  the 
control  of  local  stations,  and  perhaps  the  placing  of  a  supervisor  in  each 
of  them,  was  being  discussed;  and  that  another  serious  problem  is 
presented  by  international  broadcast  stations  in  the  United  States  which 
may  have  to  be  required  by  the  Government  to  transmit  programs  design¬ 
ed  to  counteract  foreign  propaganda. 

Rumors  became  current  that  Administration  plans  included  the 
taking  over  of  commercial  broadcasting  in  the  war  crisis.  On  May  28, 
1940,  Chairman  Fly  denied  this,  saying  that  cooperation  with  the  in¬ 
dustry  would  constitute  the  basis  of  approach  but  that  this  did  not  mean 

*  This  latter  restriction  was  alleviated  on  June  11,  1940,  to  provide  for  boTta  fide 
communications  emergencies  and  for  testing. 
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that  all  communications  would  be  free  from  Government  scrutiny  and 
possible  action.  Among  the  possibilities  mentioned  were  restrictions 
on  foreign-language  programs,  on  international  broadcasting,  and  on 
coastal  broadcast  stations,  particularly  those  operating  on  the  lower 
frequencies  useful  for  coastal  and  harbor  military  purposes.  There 
were  indications  that  arrangements  might  have  to  be  made  for  the 
temporary  closing  down  of  stations,  particularly  clear  channel  stations, 
upon  warning  of  approaching  enemy  aircraft,  to  avoid  use  of  the  station 
signals  as  beacons. 

Toward  the  end  of  June,  1940,  it  became  known  that  the  President 
was  considering  the  creation  of  a  Defense  Communications  Committee, 
to  be  composed  of  representatives  of  the  Commission,  the  Departments  of 
State,  War  and  Navy,  and  the  Coast  Guard ;  and  that  Chairman  Fly  had, 
on  June  25th,  submitted  to  the  President  a  draft  executive  order  for  the 
purpose.  The  Committee  would  name  subcommittees,  including  one  for 
broadcasting,  with  the  advice  and  counsel  of  the  industries  affected. 

While  speedy  approval  of  the  executive  order  had  been  expected, 
it  has  not,  to  date,  been  issued.  Rumor  has  it  that  there  is  difference  of 
opinion  over  the  question  of  the  military  or  civilian  character  of  the 
chairman. 

The  entire  spectacle  is  a  sad  commentary  on  democracy.  Sugar- 
coated  though  it  is,  the  underlying  program  is  unadulterated  censorship, 
not  merely  for  the  purpose  of  safeguarding  military  information  but  for 
the  purpose  of  permitting  the  public  to  hear  only  such  facts  and  propa¬ 
ganda  as  those  in  power  deem  good  for  listeners,  i.e.,  to  “maintain 
morale.”  Plans  are  seductively  put  forth  on  the  basis  of  “collaboration 
with  the  industry”  but  it  is  too  clear  for  words  that  if  “collaboration” 
is  not  satisfactory  to  the  officials  it  will  be  replaced  by  rigid  program 
supervision  by  Government  agents.  Of  what  avail  is  liberty  of  expres¬ 
sion  if  it  is  denied  on  the  very  issues  most  important  to  the  citizen? 

THE  ADOPTION  OF  PROGRAM  STANDARDS  BY  THE  IN¬ 
DUSTRY.  At  its  annual  convention  held  July  10-13,  1939,  at  Atlantic 
City,  the  National  Association  of  Broadcasters  adopted  a  voluntary  code 
embracing  program  standards.  By  later  action  of  its  Board  of  Directors, 
the  code  was  made  effective  October  1,  1939. 

A  nationwide  controversy  was  provoked  by  the  provision: 

“Time  for  the  presentation  of  controversial  issues  shall  not  be  sold, 
except  for  political  broadcasts” 

largely,  although  not  entirely,  because  Father  Coughlin  fell  under  the 
ban.  The  majority  of  Coughlin’s  contracts  were  to  expire  October  29th. 
A  number  of  station-owners  announced  they  intended  to  ignore  the  code 
and  threatened  resignation  from  the  Association.  Criticism  against  the 
provision  was  launched  by  a  number  of  newspapers  editorially  and  by 
several  columnists,  although,  curiously  enough,  the  provision  was  sup¬ 
ported  by  the  American  Civil  Liberties  Union.  On  October  26,  1939,  in 
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a  network  radio  address,  Chairman  Fly  endorsed  the  code  and  urped 
that  it  be  given  a  “fair  opportunity  to  work,”  implying  that  if  it  did  not 
governmental  regulation  might  eventually  be  necessary.  Fortunately, 
however,  the  controversy  subsided  with  only  a  handful  of  resignations 
and  without  the  necessity  of  the  Association’s  invoking  summary  action 
against  any  of  its  members.  Incidentally,  Father  Coughlin’s  network 
dwindled  to  very  small  dimensions. 

The  outbreak  of  war  on  September  1,  1939,  led  networks  and  stations 
to  establish  and  thereafter  to  observe  self-imposed  standards  designed  to 
minimize  unneutral  broadcasting.  On  October  9,  1939,  Chairman  Fly 
praised  the  industry’s  handling  of  the  matter  as  “an  excellent  example 
of  industrial  self-regulation.  ” 

The  revival  of  alarm  over  the  crisis  in  the  spring  of  1940  was  reflect¬ 
ed  in  a  resolution  adopted  by  the  Association’s  Board  on  June  22,  1940 
with  reference  to  foreign-language  programs.  Stations  were  urged 

“  *  *  to  exercise  extreme  precautions  against  the  use  of  their  facilities  witt¬ 
ingly  or  unwittingly  to  promote  propaganda  inimical  to  the  interests  of  the 
United  States.  Scripts  should  be  carefully  scrutinized  in  advance  by  station 
managers  and  appropriate  measures  should  be  taken  to  guard  against  devia¬ 
tion  from  approved  scripts." 

This  was  followed  by  a  statement  by  the  Association’s  president  inter¬ 
preting  the  Board’s  action  as  recommending  that  ail  stations  carrying 
foreign-language  programs  should  carefully  read  and  appraise  them  in 
the  light  of  American  national  defense,  should  employ  linguists  to  super¬ 
vise  actual  presentation  on  the  air  to  prevent  insertions  or  deviations 
from  the  scripts,  and  should  keep  a  complete  file  of  the  scripts.  On  June 
27th  the  Association  began  a  survey  of  the  use  of  such  programs  through 
questionnaires. 


(To  be  concluded.) 
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Fourth  Annual  Meeting  of  The  Association 


The  fourth  annual  meeting  of  the  Federal  Communications  Bar 
Association  was  held  on  December  6,  1940,  at  10  a.  m.,  in  the  Carlton 
Hotel,  Washington,  D.  C.  The  members  attending  the  meeting  were : 


Donald  C.  Beelar 
Andrew  H.  Bennett 
Herbert  M.  Bingham 
Louis  G.  Caldwell 
Lester  Cohen 
Alan  B.  David 
Frank  U.  Fletcher 
James  H.  Hanley 
Philip  I.  Hennessey,  Jr. 
John  Hurley 
Maurice  M.  Jansky 
E.  D.  Johnston 
John  M.  Littlepage 
H.  L.  Lohnes 
H.  L.  McCormick 


Duke  M.  Patrick 
Paul  A.  Porter 
Wm.  A.  Porter 
Frank  Roberson 
Percy  H.  Russell,  Jr. 
Arthur  W.  Scharfeld 
Arthur  H.  Schroeder 
Paul  Segal 
Swagar  Sherley 
George  S.  Smith 
Karl  A.  Smith 
Frank  Stollenwerck 
E.  O.  Sykes 
R.  A.  Van  Orsdel 
Harry  P.  Warner 


Mr.  Hennessey,  president  of  the  As.sociation  asked  for  a  report  of 
the  Nominating  Committee,  which  report  was  as  follows: 

President  .  Herbert  M.  Bingham 

First  Vice-President  .  John  M.  Littlepage 

Second  Vice-President  .  Ralph  A.  Van  Orsdel 

Secretary  .  Percy  H.  Russell.  Jr. 

Treasurer  . . .  Paul  A.  Porter 


Mr.  Hennessey  submitted  an  oral  report  commenting  upon  the 
activities  of  the  Bar  Association  during  the  past  year  and  made  particu¬ 
lar  reference  to  the  work  which  the  Association  did  in  connection  with 
the  report  of  the  Attorney  General ’s  Committee  on  Administrative  Pro¬ 
cedure  and  also  to  the  work  of  the  Committee  on  Ethics  and  Grievances. 

Mr.  Bingham,  secretary,  submitted  a  report  stating  that  there  had 
been  a  net  increase  of  twenty-six  in  the  membership  of  the  Association 
during  the  past  year.  A  total  of  thirty-three  new  members  were  ad¬ 
mitted  to  the  Association.  One  member  died  and  six  members  resigned. 

The  membership  in  the  Association  as  of  December  1,  1939,  was 
247  and  as  of  December  1,  1940,  273. 

The  report  of  the  treasurer  was  presented  by  Mr.  Porter.  The 
report  stated  as  follows : 


Received  from  previous  Treasurer  . |l, 535.57 

Total  receipts  during  year  .  1,496.55 


Total  receipts  .  3,032.12 

Total  disbursements  .  1,076.00 


Balance  on  hand 


11,956. 12 
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Mr.  Van  Orsdel,  Chairman  of  the  Committee  on  Ethics  and  Griev¬ 
ances,  submitted  an  oral  report  reciting  the  efforts  which  had  been  made 
to  secure  the  cooperation  of  the  Federal  Communications  Commission  in 
setting  up  a  Committee  of  Practitioners  to  deal  with  problems  of  ethics 
and  grievances  that  might  arise.  At  the  conclusion  of  Mr.  Van  Orsdel’s 
remarks,  Mr.  Hennessey  stated  that  at  a  recent  meeting  with  Chairman 
Fly,  the  Chairman  reassured  him  of  sympathetic  consideration  of  the 
problem  and  hoped  that  a  solution  might  be  worked  out  in  the  near 
future. 

Mr.  Scharfeld,  Chairman  of  the  Committee  on  Practice  and  Pro¬ 
cedure,  submitted  a  report  to  the  Association  which  stated  as  follows : 

“More  than  a  year  has  passed  since  adoption  of  the  Commission’s  present 
rules  of  practice  and  procedure  and  the  net  result  so  far  as  the  records  disclose 
has  been  a  substantial  diminution  of  the  number  of  hearing  which  have  been 
held  before  the  Commission.  The  average  number  of  participants  in  hearine 
has  been  reduced  considerably  due  to  the  new  rule  on  intervention  (Sec.  1. 102) 
under  which  much  of  the  chaff  has  been  eliminated  and  a  more  expeditious 
handling  of  applications  has  probably  resulted.  However,  with  the  elimination 
of  what  was  practically  automatic  intervention  under  the  former  rule,  there  has 
grown  up  in  its  place  a  varying  administrative  interpretation  under  the  present 
rule,  and  the  discretion  of  the  presiding  commissioner  has  become  the  sole  guide 
and  precedent  for  practitioners.  Continuity  of  interpretation  of  this  rule,  as 
well  as  others,  is  highly  desirable  from  the  point  of  view  of  all  those  having 
business  before  the  Commission  and  it  is  believed  that  the  designation  of  the 
same  person  or  board  to  officiate  over  the  Motions  Docket  for  an  indefinite 
period  of  time,  i.  e.  more  than  the  present  period  of  one  month,  would  afford 
a  better  opportunity  for  consistency  in  administrative  interpretation  and  would 
also  serve  as  a  more  effective  guide  to  all  concerned.  Your  committee  has  given 
consideration  to  suggestions  for  amending  the  rule  but  is  of  the  opinion  that  an 
amended  rule  would  still  be  subject  to  the  same  varying  administrative  discre¬ 
tion  of  individual  commissioners  presiding  in  the  Motions  Docket. 

“In  view  of  the  Commission’s  declared  policy  to  grant  applications  without 
hiring  where  a  showing  has  been  made  in  the  application  that  public  interest 
will  be  served  by  the  grant,  your  committee  has  given  consideration  to  a  pro¬ 
cedure  whereby  persons  whose  interests  would  be  adversely  affected,  or  who 
have  information  that  might  be  helpful  to  the  Commission  in  considering  the 
merits  of  the  application,  can  petition  the  Commission  to  designate  the  applica¬ 
tion  for  hearing  to  make  the  petitioner  a  respondent.  This  step  would  be 
preliminary  to  initial  consideration  of  the  applicatfon  by  the  Commission  and 
would  permit  presentation  of  all  sides  of  a  controversy  at  the  time  an  appli¬ 
cation  is  first  considered.  The  following  provision  is,  therefore,  suggested; 

‘Any  person  whose  interests  would  be  aggrieved  or  adversely  affected 
by  the  granting  of  any  application  pending  oefore  the  Commission  may 
petition  the  Commission  requesting  that  such  application  be  designated 
for  hearing.  Such  petition  will  not  be  considered  by  the  Commission  un¬ 
less  filed  at  least  one  week  prior  to  its  action  upon  the  application.  The 
petitioner  shall  set  forth  fully  the  nature  and  extent  of  his  interest  in  op¬ 
position  to  the  application  and  such  material  facts  and  information  as  may 
aid  the  Commission  in  its  determination  as  to  whether  or  not  the  applica¬ 
tion  should  be  granted  or  designated  for  hearing.  The  Commission  will 
consider  and  act  on  any  such  petition  simultaneously  with  the  applica¬ 
tion  to  which  it  relates.  When  any  such  petition  is  granted  by  the  Com¬ 
mission  it  may  name  the  petitioner  a  party  respondent  in  the  proceeding. 
All  such  petitions  shall  be  served  and  show  proof  of  service  as  elsewhere 
provided  in  these  rules.' 
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"In  the  taking  of  depositions  under  Sec.  1221  and  1222,  some  hardship 
has  resulted  because  of  the  requirement  that  a  notary  public  be  y)ecified  by 
name  in  the  request  to  take  depositions.  Since  the  request  must  be  filed  several 
weeks  before  the  actual  deposition  date  circumstancs  often  intervene  at  the 
last  moment  making  it  impossible  for  the  particular  notary  to  preside.  Ac¬ 
tually  the  naming  of  a  specific  notary  is  of  no  significance  and  it  is,  therefore, 
proposed  to  change  this  requirement  by  deleting  from  Sec.  1.221  the  words 
*the  officer  before  whom’  and  adding  a  new  sentence  after  the  word  ‘taken’  to 
read  as  follows: 

‘Such  depositions  may  be  taken  before  any  judge  of  any  court  of  the 
United  States,  or  any  United  States  Commissioner,  or  any  clerk  of  a  dis¬ 
trict  court,  or  any  chancellor,  justice,  or  judge  of  a  supreme  or  superior 
court,  mayor,  or  chief  magistrate  of  a  city,  judge  of  a  county  court,  or 
court  of  common  pleas  of  any  of  the  United  States,  or  any  notary  public, 
not  being  of  counsel  or  attorney  to  either  of  the  parties,  nor  interested 
in  the  event  of  the  proceeding  or  investigation.’ 

“We  would  also  delete  from  Section  1222  the  following: 

‘and  the  designated  officer  before  whom,' 
so  as  to  make  that  section  read: 

‘The  order  issued  authorizing  the  taking  of  a  deposition  shall  state  the 
name  and  address  to  each  witness,  the  matters  and  facts  concerning  which 
it  is  expected  such  witness  will  testify,  the  place  where  and  the  time  when 
the  witness  is  to  testify  as  provided  in  Section  409(e)  of  the  act.’ 

“Your  committee  also  recommends  amendment  of  Sec.  1. 141  of  the  rules 
of  practice  which  now  provide  that  service  upon  common  carriers  shall  be  made 
as  provided  in  Sec.  413  of  the  Communications  Act  of  1934,  as  amended,  and 
that  in  all  other  cases  service  shall  be  made  as  more  expressly  provided  in  Sec. 
1.141  which  includes  service  upon  a  party  or  his  attorney  by  mail.  It  is  believed 
the  rule  should  continue  to  express  the  statutory  method  for  the  Commission  to 
serve  common  carriers,  by  service  on  their  agents  in  Washington,  but  should  be 
modified  so  as  not  to  require  common  carriers  to  serve  the  Washington  agent  of 
other  carriers  involved  in  a  particular  proceeding,  but  to  permit  them  merely  to 
serve  the  parties  or  their  attorneys  of  record.  It  is  understood  that  this  has 
grown  to  be  the  rule  of  practice  and  Sec.  1.141  of  the  rules  should  be  changed 
to  fit  the  practice  so  that  the  paragraph  will  read: 

‘Service  upon  common  carriers  by  the  Commission  shall  be  made  as 
provided  in  Sec.  413  of  the  Communications  Act  of  1934,  as  amended.’ 

“The  next  sentence  of  the  rule  beginning  with  the  words  ‘In  all  other  cases' 
would  then  permit  service,  when  not  made  by  the  Commission,  to  be  made  upon 
the  party  or  his  attorney. 

“One  particularly  controversial  issue  has  been  presented  for  committee 
consideration  from  time  to  time  during  the  past  year  relating  to  the  re-estab¬ 
lishment  of  the  examiner  system,  together  with  examiner's  reports.  Your  com¬ 
mittee  is  disinclined  to  make  any  recommendation  at  this  time  but  believes 
that  an  analysis  of  the  operation  of  the  present  system  of  draft  findings  and 
proposed  reports  should  be  made  during  the  coming  year  so  that  the  Asso¬ 
ciation  may  be  in  a  position  to  determine  which  mode  of  procedure  is  most 
effectual  in  practice. 

Respectfully  submitted. 

Akthur  W.  Scharfelo,  Chairman 

Donald  C.  Beelar 

Ben  S.  Fisher 

Wilson  Hurt 

S.  Whitney  Landon 

George  S.  Smith.’’ 
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On  motion  duly  made  and  seconded  it  was  moved  that  the  report 
of  the  Committee  on  Practice  and  Procedure  be  received  and  referred 
to  the  Executive  Committee. 

The  report  of  the  Committee  on  Memorials  was  submitted  by  Mr. 
McCormick.  The  Committee  reported  the  death  of  J.  Bruce  Kremer, 
on  July  23,  1940,  and  the  report  is  as  follows: 

“The  Committee  on  Memorials  reports  the  death  of  J.  Bruce  Kremer  on 
July  23,  1940,  at  Washington,  District  of  Columbia.  Mr.  Kremer  died  of  an 
heart  attack. 

“Mr.  Kremer  was  born  at  Louisville,  Kentucky,  September  26,  1878,  the 
son  of  Charles  Lawrence  Kremer  and  Anne  Lee  Kremer.  He  left  surviving  him 
a  widow  of  Washington,  District  of  Columbia,  and  a  daughter,  Mrs.  Anne  Kre¬ 
mer  Post,  of  Los  Angeles,  California. 

“He  studied  at  the  University  of  Virginia  in  1894-95  and  1896-97.  He  re¬ 
ceived  a  Bachelor  of  Laws  degree  from  the  University  of  Louisville  in  1898, 
and  was  admitted  to  the  Kentucky  Bar  the  same  year.  He  practiced  law  in 
Louisville  from  1898  to  1901,  when  he  removed  to  Butte,  Montana,  where  he 
practiced  law  from  1901  to  1933.  He  was  a  member  of  the  firm  of  Kremer, 
Sanders  &  Kremer  from  1907  to  1933. 

“In  Butte,  Montana,  Mr.  Kremer  rapidly  forged  to  the  front  and  became 
one  of  the  outstanding  lawyers,  not  only  of  the  state  but  of  the  country.  His 
practice  was  not  only  outstanding  but  remarkably  varied. 

“One  of  the  outstanding  cases  in  which  he  appeared  as  counsel  was  Mineral 
Separations  Company,  Ltd.  vs.  Hyde.  This  is  a  landmark  case  in  its  field  and 
strikingly  demonstrates  the  brilliant  versatility  of  Mr.  Kremer  as  a  lawyer. 
It  is  interesting  to  observe  that  this  case,  which  arose  in  Butte,  Montana,  was 
carried  to  the  Supreme  Court  of  the  United  States  three  times  before  the 
litigation  was  finally  terminated. 

“Mr.  Kremer  not  only  was  a  busy  attorney  in  active  practice  but  he  also 
found  time  to  devote  to  his  hobby,  namely,  politics.  He  could  undoubtedly 
have  held  public  office  had  he  desired  but  he  chose  not  to  do  so.  He  was  a 
member  of  the  Democratic  National  Committee  from  1908  to  1934.  He  was 
Secretary  of  the  Democratic  National  Convention  in  1916:  Chairman  of  the 
Democratic  Speakers  Bureau  National  Committee,  Western  Division,  during  the 
national  campaign  of  1916;  Vice-Chairman  of  the  Democratic  National  Com¬ 
mittee  in  1919  and  was  reelected  in  1920.  He  was  the  presiding  officer  at  the 
opening  of  the  Democratic  National  Convention  in  San  Francisco  in  1920; 
Chairman  of  the  Montana  Delegation  to  the  Democratic  National  Convention 
held  in  New  York  in  1924;  Chairman  of  the  Committee  on  Credentials  at  the 
Democratic  National  Convention  in  Houston,  Texas,  in  1928;  and  Chairman 
of  the  Committee  on  Rules  at  the  Democratic  National  Convention  in  Chicago 
in  1932. 

“In  1933  he  removed  to  Washington  where  he  immediately  entered  into  an 
exceedingly  active  life  as  a  practitioner  of  the  law,  practicing  in  all  of  the 
courts  and  various  administrative  tribunals.  During  his  short  professional  ca¬ 
reer  in  the  Nation’s  Capital,  he  appeared  as  counsel  in  some  of  the  most  im¬ 
portant  litigations  of  his  time.  \s  typical  of  such  matters,  he  was  counsel  for 
the  Receiver  of  the  Park  Savings  Bank  during  the  time  when  the  Receiver 
was  engaged  in  intensive  litigation  and  was  being  attacked  simultaneously  from 
many  angles. 

“Mr.  Kremer  was  the  author  of  ‘John  Hanson  of  Mulberry  Grove.’  This 
is  a  historical  biography  of  one  of  the  foremost  American  leaders  during  the 
Revolutionary  penod  and  a  man  who  is  claimed  by  some  to  have  been  the 
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first  president  of  the  United  States.  Mr.  Kremer  became  interpted  in  this 
historical  biography  shortly  after  he  purchased  ‘Mulberry  Grove’  in  Maryland. 
At  the  time  of  his  death,  Mr.  Kremer  was  engaged  in  restoring  the  old  home  of 
John  Hanson. 

“Mr.  Kremer  was  a  member  of  the  Bar  of  the  Supreme  C^urt  of  the  United 
States,  the  various  courts  of  the  District  of  Columbia,  the  highest  court  of  the 
state  of  Montana,  the  highest  court  of  the  state  of  Virginia,  and  also  practiced 
before  the  various  boards  and  commissions  of  the  Government.  He  was  a 
member  of  the  American  Bar  Association,  Bar  Association  of  the  District  of 
Columbia,  the  Communications  Bar  Association,  and  others. 

“In  addition  to  being  a  great  lawyer,  Mr.  Kremer  possessed  the  human 
qualities  which  made  him  admired  and  respected  by  all  who  knew  him  and  it 
is  significant  that  no  matter  what  the  gathering  might  be,  the  leaders  of  that 
gathering  instinctively  sought  the  opinion  and  advice  of  Mr.  Kremer.  His  many 
likable  qualities  endeared  him  to  all  who  were  privileged  to  know  him.  His 
host  of  friends  and  admirers  all  over  the  country,  both  in  public  and  private 
life,  were  grieved  to  learn  of  his  passing. 

“The  Committee  on  Memorials  extends  its  sympathy  to  the  members  of 
his  family,  and  moves  that  this  report  be  spread  on  the  minutes  of  this  meet¬ 
ing  as  a  permanent  tribute  to  the  memory  of  our  departed  brother. 

Respectfully  submitted. 

STANDING  COMMITTEE  ON  MEMORIALS. 

By  H.  L.  McCormick.  Chairman." 

Mr.  Binprham,  secretary,  read  to  the  members  of  the  Association 
present  at  the  meeting  the  two  resolutions  passed  by  the  Executive 
Committee  at  its  meeting  on  November  19,  1940.  These  two  resolutions 
are  as  follows: 

“RESOLVED,  That  it  is  the  sense  of  this  Executive  Committee  that 
the  methods  pursued  by  the  Secretary  of  the  Federal  Communications 
Commission,  ostensibly  with  the  approval  of  the  full  Commission,  in 
making  inquiry  directly  of  clients  represented  by  an  attorney  practic¬ 
ing  before  the  Federal  Communications  Commission,  concerning  his 
authority  to  take  special  action,  or  to  make  representations  to  the  Fed¬ 
eral  Communications  Commission  in  behalf  of  his  clients,  without  first 
making  inquiry  of  the  attorney  as  to  his  authority,  constitutes  action 
which  is  contrary  to  usual  and  accepted  legal  procedure,  and  at  var¬ 
iance  with  the  standards  of  ethics  approved  by  this  Association  and 
should  be  condemned. 

“RESOLVED,  That  the  action  of  the  Executive  Committee  in 
adopting  the  foregoing  resolution  be  reported  to  the  annual  meeting  of 
the  Association  on  December  6,  1940,  for  its  approval  or  disapproval.” 

A  discussion  of  the  resolutions  followed.  Messrs.  Caldwell,  Segal, 
Smith  and  Warner  did  not  participate  therein  nor  in  the  various  votes 
on  motions  relating  to  the  subject  matter  of  the  resolutions. 

A  motion  was  presented  and  seconded  that  the  Executive  Committee 
acted  within  the  scope  of  its  duties  in  pa.ssing  the  resolution  of  November 
19.  This  motion  was  confined  to  the  question  of  the  jurisdiction  of  the 
Executive  Committee  and  did  not  touch  upon  the  merits  of  the  resolu¬ 
tion.  The  specific  motion  presented  was : 
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“RESOLVED,  That  it  is  the  sense  of  this  meeting  that  the  Executive 
Committee  acted  within  the  scope  and  spirit  of  its  duties  and  authority  in  act¬ 
ing  upon  the  matter  under  discussion." 

This  resolution  was  unanimously  passed. 

Upon  motion  made  and  seconded  the  following  resolution  was  pre¬ 
sented  for  consideration: 

"RESOLVED,  That  the  Federal  Communications  Bar  Association,  in 
meeting  assembled,  approves  the  resolution  of  condemnation  of  the  Executive 
Committee  hereinabove  set  forth." 

A  motion  to  table  this  resolution  was  carried,  11  ayes,  9  noes. 

Mr.  Hennessey  read  the  notice  of  the  proposed  Amendment  to  the 
Constitution  which  was  circulated  to  the  members  more  than  30  days 
prior  to  the  meeting  and  also  read  the  proposed  amendment  to  Article 
VII,  Section  2,  of  the  Constitution,  as  follows: 

“Section  2.  The  Executive  Committee  shall  exercise  control  over  the  fi¬ 
nancial  affairs  and  shall  have  general  supervision  of  the  work  of  the  .\ssociation 
other  than  the  matters  confided  to  the  standing  committees.  The  Executive 
Committee  shall  receive  reports  and  recommendations  from  all  standing  and 
special  committees,  and  the  Secretary  and  Treasurer.  It  shall  consider  and  act 
upon  reports  of  committees  and,  if  it  deems  it  necessary,  may  submit  said  re¬ 
ports  to  the  membership  with  such  comments  as  it  deems  appropriate." 

Mr.  Patrick  moved  and  his  motion  seconded  by  Mr.  Segal,  that  the 
amendment  be  passed,  the  motion  was  unanimously  adopted. 

At  the  afternoon  meeting  of  the  Association,  the  president  an¬ 
nounced  that  pursuant  to  Article  VI,  Section  4  of  the  By-laws,  any 
member  has  the  privilege  of  making  additional  nominations  from  the 
floor.  No  nominations  were  so  made.  Thereupon,  the  report  of  the 
Nominating  Committee  was  accepted  and  the  following  persons  were 
duly  elected  oflBcers  of  the  Association  or  members  of  the  Executive 
Committee : 

President  .  Herbert  M.  Bingham 

First  Vice-President  .  John  M.  Littlepage 

Second  Vice  President .  Ralph  A.  Van  Orsdel 

Secretary  .  Percy  H.  Russell,  Jr. 

Treasurer .  Paul  A.  Porter 

Members  of  the  Executive  Committee  for  a  three  year  term: 

Philip  J.  Hennessey,  Jr. 

Horace  L.  Lohnes. 

The  annual  dinner  of  the  Association  was  held  on  the  evening  of 
December  6,  1940,  in  the  Carlton  Hotel.  Approximately  100  members 
and  their  guests,  including  Commissioners  Ca.se  and  Craven,  were 
present.  Entertainment  was  furnished  by  “Senator”  Ford;  by  Art 
Brown,  Frank  Young  and  June  Bartlett  of  the  Mutual  Broadcasting 
System,  and  by  Gene  Archer  of  the  National  Broadcasting  Company. 

— P.  H.  R.  Jr. 
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Meetings  of  The  Executive  Committee 

The  fifty-first  meeting  of  the  Executive  Committee  was  held  on 
Tuesday,  October  15,  1940,  at  the  Metropolitan  Club,  Washington,  D.  C., 
at  6 :30  p.  m. 

Present  were  Messrs.  Hennessey,  president;  Lohnes,  first  vice  presi¬ 
dent;  Bingham,  secretary;  Caldwell,  Patrick,  Sherley,  Sykes  and  Wozen- 
craft. 

The  president  reported  that  on  June  27,  1940,  Mr,  Patrick  appeared 
before  the  Attorney  General’s  Committee  on  Administrative  Procedure 
and  submitted  the  views  of  the  Association  as  authorized  and  instructed 
by  the  Executive  Committee,  and  that  Mr.  Rauh  of  the  Federal  Com¬ 
munications  Commission  appeared  on  behalf  of  the  Commission  in  re¬ 
buttal.  Mr.  Swagar  Sherley  also  made  a  statement  at  the  argument  on 
June  27,  1940.  Summaries  of  the  statements  of  Messrs.  Patrick,  Sherley 
and  Rauh  appear  in  the  June,  1940,  issue  of  the  JOURNAL. 

The  President  submitted  a  report  from  the  Committee  on  Member¬ 
ships  with  reference  to  pending  applications  and  the  following  applicants 
were  duly  elected  to  membership : 

James  E.  Gallagher,  Jr., 

1222  Real  Estate  Trust  Bldg., 

Philadelphia,  Pa. 

Seddon  L.  Etherton, 

801  Guaranty  Bldg., 

Detroit,  Michigan. 

Sidney  Elliott  Cohn, 

20  W.  43rd  Street, 

New  York.  N.  Y. 

Captain  Donald  S.  Leonard, 

Michigan  State  Police, 

Grand  River  and  7  Mile  Road, 

Detroit,  Michigan. 

Stanley  I.  Posner, 

1026  Woodward  Building. 

Washington,  D.  C. 

Andrew  G.  Haley, 

608  Earle  Bldg., 

Washington,  D.  C. 

The  written  resignations  of  Messrs.  Abraham  Binder,  William  P. 
Smith  and  Bernard  J.  Seeman  were  submitted  and  their  resignations 
accepted. 

The  secretary  was  directed  to  make  arrangements  for  the  annual 
meeting  of  the  Association  to  be  held  sometime  during  the  first  two  weeks 
of  December,  with  preference  being  given  to  December  6,  or  December 
13. 


Henry  Mayer, 

347  Fifth  Avenue, 

New  York,  N.  Y. 

Kenneth  E.  Raine, 

485  Madison  Avenue, 

New  York,  N.  Y. 

Varro  H.  Rhodes, 

610  First  Nat’l.  Bank  Bldg., 
Omaha,  Nebraska. 

Alfred  C.  Monger, 

610  First  Nat’l.  Bank  Bldg., 
Omaha,  Nebraska. 

Henry  Howard,  jr.. 

National  Broadcasting  Co.,  Inc. 
30  Rockefeller  Plaza. 

New  York,  N.  Y. 
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The  secretary  was  directed  to  report  on  a  proposed  amendment  to 
the  Constitution  of  the  Association  with  reference  to  the  scope  of  author¬ 
ity  of  the  Executive  Committee.  The  report  is  as  follows: 

“The  following  amendment  to  Article  VII,  Section  2,  of  the  Constitution 
is  hereby  proposed:  (New  matter  is  in  italics.) 

‘Section  2.  The  Executive  Committee  shall  exercise  control  over  the 
financial  affairs  and  shall  have  general  supervision  of  the  work  of  the  as¬ 
sociation  other  than  the  matters  confided  to  the  standing  committees.  The 
Executive  Committee  shall  receive  reports  and  recommendations  from  all 
standing  and  special  committees,  and  the  Secretary  and  Treasurer.  It 
shall  consider  and  act  upon  reports  of  committees  and,  if  it  deems  it  neces¬ 
sary,  may  submit  said  reports  to  the  membership  with  such  comments  as  it 
deems  appropriate.’ 

“The  foregoing  amendment  is  merely  an  amendment  of  the  last  sentence 
of  Section  2,  which  now  reads  as  follows: 

‘It  shall  consider  reports  of  committees  and  shall  submit  them  to  the 
membership  with  such  comments  as  it  deems  appropriate.'  ” 

The  fifty-second  meeting  of  the  Executive  Committee  was  held  on 
Tuesday,  November  19,  1940,  at  the  Metropolitan  Club,  Washington, 
D.  C.  at  6 :30  p  m.. 

Present  were  Messrs.  Hennessey,  president ;  Lohnes,  first  vice  presi¬ 
dent;  Bingham,  secretary;  Porter,  treasurer;  Caldwell,  Patrick,  Sherley 
and  Sykes. 

The  treasurer  reported  total  receipts  during  the  year  of  $2,351.00. 
Disbursements  since  the  last  meeting  amounted  to  $276.89,  leaving  a 
balance  of  $2,074.55  and  unpaid  bills  outstanding  in  the  sum  of  $133.93. 

A  report  was  submitted  to  the  Executive  Committee  from  the  Com¬ 
mittee  on  Membership  and  upon  motion  made  and  seconded  the  following 
persons  were  duly  elected  to  membership : 


Charles  Ray  Cambron, 

355  Senate  Office  Building, 
Washington,  D.  C. 

Arthur  W.  A.  Cx)wan, 

311  Liberty  Trust  Bldg., 
Broad  and  .Arch  Streets. 
Philadelphia.  Penna. 

William  J.  Dempsey, 

815  Fifteenth  Street,  N.  W. 
Washington,  D.  C. 

Milton  Diamond, 

Diamond,  Rabin,  Botein  & 
Mackay. 

598  Madison  Avenue, 

New  York,  N.  Y. 


Delbridge  L.  Gibbs, 

Radio  Station  WFAA, 
Dallas,  Texas. 

Walter  Johnson, 

Star  Building, 

Washington,  D.  C. 

William  C.  Koplovitz, 

815  Fifteenth  Street,  N.  W. 
Washington,  D.  C. 

Morton  F.  Melnik, 

601  Tenney  Building, 
Madison,  Wisconsin. 
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Mr.  Hennessey,  president  of  the  Association,  presented  a  brief  report 
concerning  the  status  of  negotiations  between  the  Committee  on  Ethics 
and  Grievances  and  Chairman  Fly  of  the  Federal  Communications  Com¬ 
mission  with  reference  to  the  formation  of  a  Committee  on  Ethics  and 
Grievances  composed  of  practitioners  before  the  Federal  Communications 
Commission. 

There  followed  a  discussion  of  the  action  of  two  Commissioners  in 
sending  telegrams  to  the  members  of  IRNA  regarding  the  brief  filed  by 
counsel  for  IRNA  in  Docket  No.  5060,  the  network  investigation  case. 

Upon  motion  duly  made  and  seconded,  the  following  resolution  was 
presented  for  consideration : 

“RESOLV'ED,  That  it  is  the  sense  of  this  Executive  Committee  that  the 
methods  pursued  by  the  Secretary  of  the  Federal  Communications  Commis¬ 
sion,  ostensibly  with  the  approval  of  the  full  Commission,  in  making  inquiry 
directly  pf  clients  represented  by  an  attorney  practicing  before  the  Federal 
Communications  Commission,  concerning  his  authority  to  take  specific  action, 
or  to  make  representations  to  the  Federal  Communications  Commission  in  be¬ 
half  of  his  clients,  without  first  making  inquiry  of  the  attorney  as  to  his  au¬ 
thority,  constitutes  action  which  is  contrary  to  usual  and  accepted  legal  pro¬ 
cedure,  and  at  variance  with  the  standards  of  ethics  approved  by  this  Associa¬ 
tion  and  should  be  condemned." 

Mr.  Caldwell  had  to  leave  the  meeting  before  the  foregoing  resolu¬ 
tion  was  voted  upon,  but  before  leaving  stated  that  he  considered  his 
interest  in  Docket  5060  precluded  his  voting  on  the  resolution. 

A  motion  was  made  and  seconded  that  the  foregoing  resolution  be 
tabled.  The  motion  was  not  carried,  the  vote  being  three  ayes  and  four 
noes.  Thereupon  a  vote  was  taken  upon  the  resolution  and  it  was  passed 
by  a  vote  of  four  ayes  and  three  noes. 

It  was  moved  and  seconded  that  the  following  resolution  be  passed : 

“RESOLVED,  That  the  action  of  the  Executive  Committee  in  adopting 
the  foregoing  resolution  be  reported  to  the  annual  meeting  of  the  Association 
on  December  6.  1940,  for  its  approval  or  disapproval,” 

and  the  resolution  was  approved  unanimously. 

Mr.  Patrick  presented  a  report  to  the  Executive  Committee  on  the 
status  of  the  Walter-Logan  bill. 

A  discussion  was  had  concerning  the  plans  for  the  fourth  annual 
meeting  of  the  Association.  The  president  was  authorized  to  invite  as 
guests  of  the  Association  the  members  of  the  Federal  Communications 
Commission  and  its  general  counsel,  and  the  President  was  further 
authorized  to  procure  a  suitable  speaker  and  provide  entertainment. 


— P.  H.  R.  Jr. 
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Amendment  of  Rules  of  Practice  and  Procedure 

On  December  17,  1940,  the  Commission  amended  Section  1.72  and 
adopted  new  Sections  1,76  and  1.77  of  the  Rules  relating  to  Practice  and 
Proisedure. 

Under  the  amended  Section  1.72  defective  applications  will  not  be 
received  for  filing  by  the  Commission  unless  the  Commission  shall  other¬ 
wise  direct.  Defective  applications  are  not  placed  in  the  regular  files  of 
the  Commission  and  are  not  assigned  a  file  number  until  the  defects  have 
been  cured.  The  amended  section  reads  as  follows : 

“9  1.72  Defective  applications. — (a)  Applications  which  are  defective  with 
respect  to  completeness  of  answers  to  required  questions,  execution,  or  other 
matters  of  a  purely  formal  character  will  not  be  received  for  filing  by  the  Com¬ 
mission  unless  the  Commission  shall  otherwise  direct. 

(b)  Applications  which  have  been  received  for  filing  but  which  are  not  in 
accordance  with  the  Commission’s  rules,  regulations  or  other  requirements  will 
be  considered  defective,  if  an  applicant  by  specific  request  of  the  Commis¬ 
sion  is  required  to  file  any  documents  or  information  not  included  in  the  pre¬ 
scribed  application  form,  a  failure  to  comply  therewith  will  constitute  a  defect 
in  the  application.  Such  defective  applications  will  not  be  considered  by  the 
Commission.” 

Prior  to  the  amendmeut  of  December  17,  1940,  Section  1.72  read: 

“§  1.72  Defective  applications. — Any  application  which  is  not  filed  in  ac¬ 
cordance  with  the  Commission’s  regulations  will  be  considered  defective.  If  an 
applicant,  by  specific  request  of  the  Commission  is  required  to  file  any  docu¬ 
ments  or  information  not  included  in  the  prescribed  application  forms,  a  failure 
to  comply  therewith  shall  constitute  a  defect  in  the  application.  Such  de¬ 
fective  application  will  not  be  considered  by  the  Commission,  but  will  be  re¬ 
turned  to  the  applicant  by  the  secretary,  with  a  brief  statement  of  the  re¬ 
spect  in  which  it  is  defective.” 

The  new  Section  1.76  relates  to  the  withdrawal  of  papers  filed  with 
the  Commission  and  the  new  Section  1.77  concerns  the  failure  to  prose¬ 
cute  applications  not  designated  for  hearing.  These  sections  read  as 
follows : 

“9  1.76  Withdravxil  of  papers. — The  granting  of  a  request  to  dismiss  or 
withdraw  an  application  or  a  pleading  does  not  authorize  the  removal  of  such 
application  or  pleading  from  the  Commission’s  records.  No  application  or  other 
document  once  officially  filed  shall  be  returned  unless  the  Commission  shall, 
for  good  cause  shown,  authorize  such  return. 

“9  1.77  Failure  to  prosecute  applications  not  designated  for  hearing. — The 
following  provisions  shall  apply  to  applications  which  have  not  been  designated 
for  hearing.  An  applicant  not  desiring  to  prosecute  his  application  may  request 
the  dismissal  of  same  without  prejudice.  A  request  of  an  applicant  for  the 
return  of  any  application  which  has  been  officially  filed  will  be  considered  as 
a  request  to  dismiss  the  same  without  prejudice.  Any  application  which  has 
not  been  designated  for  hearing  and  which  by  reason  of  failure  to  respond  to 
official  correspondence  or  otherwise  is  subject  to  dismissal  for  non-prosecution 
will  be  dismissed  without  prejudice.” 

~P.  H.  R.  Jr. 
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Res  Judicata 

On  January  2,  1941,  the  Commission  issued  an  informal  release 
pointing  out  that  in  answer  to  an  inquiry  by  a  Harvard  law  student,  the 
Commission  sent  a  reply  stating  that  the  application  of  the  doctrine  of 
res  judicata  has  not  been  deemed  necessary  or  appropriate  to  the  grant¬ 
ing  of  licenses.  The  Commission  stated  that  there  is  no  element  of  pri¬ 
vate  controversy  in  the  granting  of  a  license,  and  that  if  the  basis  of 
opposition  to  an  application  for  a  license  is  that  the  granting  of  the  ap¬ 
plication  will  not  serve  the  public  interest,  convenience  or  necessity,  the 
Commission  will  consider  information  to  that  effect  from  any  source. 
The  full  statement  of  the  Commission  is  as  follows: 

"The  doctrine  of  ‘res  judicata’  does  not  play  a  major  part  in  the  Commis¬ 
sion’s  action  in  granting  or  denying  an  application  for  a  license  to  operate  a 
radio  station.  If  a  person  desires  a  license,  he  files  an  application  which  the 
Commission  is  under  a  duty  to  grant  if  public  interest,  convenience  or  neces¬ 
sity  will  be  served  thereby.  The  proceeding  does  not  partake  of  a  controversy 
between  the  applicant  and  existing  licensees,  but  is  an  application  to  the  licens¬ 
ing  agency  for  the  grant  of  a  written  instrument  of  authorization  permitting 
the  operation  of  radio-transmitting  equipment.  Existing  licensees,  who  will 
be  competitors  of  the  applicant,  or  who  will  suffer  electrical  interference,  fre¬ 
quently  do  oppose  the  granting  of  a  license.  The  basis  of  such  opposition  is 
that  public  interest,  convenience  or  necessity  will  not  be  served  by  a  grant  of 
the  application.  The  Commission  will  consider  such  information  from  any 
source.  Since  there  is  no  element  of  private  controversy  in  the  granting  of  a 
license,  the  Commission  has  not  deemed  it  necessary  or  appropriate  to  apply 
the  doctrine  of  ‘res  judicata’  to  the  granting  of  licenses.’’ 


— P.  H.  R.  Jr. 


Recent  Commission  Decisions 

!■  the  matter  of  Spokane  Broadcasting  Corporation  (KFIOI,  Spokane,  Washington, 
Docket  No.  5537.  Decided  November  I.  1940. 

The  action  of  the  Commission  in  connection  with  this  application  is 
interesting  because  of  the  Commission’s  comments  upon  the  North 
American  Regional  Broadcasting  Agreement.  Station  KPIO  presently 
operates  on  1120  kc.  with  power  of  100  w.,  daytime  only.  The  licensee 
filed  an  application  to  change  the  frequency  to  950  kc.  and  to  increase 
the  power  to  1000  w.,  unlimited  time.  Due  to  interference  problems 
the  application  was  designated  for  hearing  and  a  hearing  was  held.  The 
only  reason  for  the  tentative  denial  of  the  application  is  the  fact  that 
interference  would  be  caused  to  CJRM  at  Regina,  Sa.skatchewan,  Canada, 
a  station  operating  on  950  kc.,  the  limitation  to  CJRM  being  to  the 
approximate  6  mv/m  contour.  In  its  decision,  the  Commission  pointed 
out  that  using  the  root  sum  square  method  of  calculating  interference. 
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CJRM  is  presently  limited  only  to  the  5.1  mv/m  contour.  The  North 
American  Regional  Broadcasting  Agreement  states  that  Class  Ill-A 
stations  (CJRM  is  in  this  class)  are  entitled  to  protection  to  the  2.5 
mv/m  contour.  Although  CJRM  is  presently  limited  beyond  this  con¬ 
tour,  the  decision  indicates  that  the  Commission  is  opposed  to  the  grant¬ 
ing  of  new  applications  further  complicating  the  international  situation. 

In  re  Mason  City  Globe  Gazette  Company  (KCLO),  Mason  City,  Iowa,  Docket  No. 

5510. 

In  re  Charles  Walter  Greeniey  (KGCA),  Decorah,  Iowa,  Docket  No.  5534. 

In  re  Luther  College  (KWLCi,  Decorah,  Iowa,  Docket  No.  5533. 

Decided  November  4,  1940. 

Luther  College  and  Charles  Greeniey  are  the  licensees  of  two  broad¬ 
cast  stations  at  Decorah,  Iowa.  These  two  stations  share  daytime  hours 
on  1270  kc.  During  the  past  several  months  Mr.  Greeniey ’s  station  has 
received  special  permission  from  the  Commission  to  remain  silent  and 
the  station  has  not  been  operating.  The  Luther  College  station  operates 
only  four  hours  a  day  during  the  school  year  and  one  hour  a  day  during 
the  summer  vacation  period.  The  station  is  operated  on  a  non-com¬ 
mercial  basis  and  is  maintained  on  the  air  for  the  purpose  of  serving 
the  college  in  its  educational  program,  publicizing  Luther  College  and 
assisting  students  in  becoming  capable  speakers  and  writers. 

The  Mason  City  Globe  Gazette  Company  is  the  publisher  of  a  news¬ 
paper  in  Mason  City,  Iowa,  and  is  also  the  licensee  of  a  broadcast  station 
(KGLO),  a  station  operating  on  1210  kc.,  100  w.  night,  250  w.  day, 
unlimited  time.  This  company  desired  to  increase  its  facilities  from 
that  of  a  local  station  to  a  regional  station  for  the  purpose  of  rendering 
better  service  to  the  community.  Accordingly,  it  applied  for  authority  to 
operate  on  1270  kc.,  1  kw.,  unlimited  time,  and  since  the  operation  of 
KGLO  on  1270  kc.  would  cause  ruinous  interference  to  the  two  Decorah 
stations,  the  licensee  of  KGLO  applied  for  the  facilities  of  the  Decorah 
stations.  The  renewal  applications  of  the  Decurah  stations  were  desig¬ 
nated  for  hearing  along  with  the  application  of  KGLO  for  their  facilities. 
Mr.  Greeniey  did  not  appear  at  the  hearing  and  the  Commission  had  no 
diflSculty,  therefore,  in  arriving  at  the  conclusion  that  Mr.  Greeniey ’s 
application  for  renewal  of  license  should  be  denied  as  in  default.  Luther 
College  appeared  at  the  hearing  and  strenuously  opposed  the  Mason 
City  application. 

In  determining  to  grant  the  Mason  City  application,  the  Commission 
found  that  Mason  City  Globe  Gazette  Company  was  qualified  in  all 
respects ;  that  it  operates  the  only  broadcast  station  in  Mason  City,  Iowa ; 
that  it  renders  a  diversified  program  service,  and  that  the  public  interest 
would  be  better  served  by  allocating  a  full-time  regional  station  to  Mason 
City  than  by  permitting  Luther  College  to  continue  to  operate  a  regional 
station,  daj^ime  only,  at  Decorah.  The  Commission  commented  upon 
the  fact  that  Decorah  is  a  city  of  comparatively  small  size  and  under 
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the  Commission ’s  general  allocation  plan  a  station  operating  in  Decorah 
should  be  a  local  station  rather  than  a  regional  station.  Further,  the 
Commission  pointed  out  that  if  the  Luther  College  station  operated  on 
1210  kc.  rather  than  1270  kc.  and  used  efficient  transmitting  and 
radiating  equipment,  it  would  be  able  to  serve  an  even  larger  area  than 
it  serv’es  at  present. 

Apparently  a  fact  which  strongly  influenced  the  Commission  in 
determining  to  grant  the  Mason  City  application  was  that  the  Mason 
City  Globe  Gazette  Company  offered  to  replace  the  present  Luther 
College  broadcasting  equipment  with  complete  new  transmitting  and 
radiating  equipment  of  such  design  as  to  comply  with  the  Commission’s 
standards  of  good  engineering  practice.  This  offer  would  not  involve 
any  expenditure  of  money  on  the  part  of  Luther  College.  Although 
the  Mason  City  station  proposed  the  use  of  a  directional  antenna  for 
nighttime  operation,  the  Commission  found  that  objectionable  inter¬ 
ference  would  be  caused  to  several  stations  operating  on  1270  kc.  How¬ 
ever,  the  Commission  concluded  that  if  the  antenna  of  the  Mason  City 
station  were  constructed  so  that  the  radiation  in  each  critical  angle 
would  not  be  in  excess  of  that  radiated  at  the  same  critical  angle  by  a 
.311  wave  length  antenna  having  certain  specified  unattenuated  ground- 
wave  field  values,  no  objectionable  interference  would  be  caused. 

In  determining  to  grant  the  Mason  City  application  and  deny  the 
application  for  renewal  of  license  of  Luther  College,  the  Commission 
expressly  indicated  to  Luther  College  that  if  it  applied  for  1210  kc.  its 
application  would  probably  be  granted. 

In  thn  matter  of  Cannon  System,  Ltd.  (KIEV),  Glendale,  California,  Docket  No. 

5786.  Decided  September  25.  1940. 

The  application  for  renewal  of  license  at  KIEV  was  designated  for 
hearing  and  the  issues  involved  related  primarily  to  the  broadcast 
service  of  that  station.  The  application  for  construction  permit  filed 
with  the  old  Federal  Radio  Commission  contained  certain  promises 
regarding  programs  which  were  not  fulfilled.  The  applicant  proposed 
to  use  in  large  part  the  excellent  talent  available  in  Glendale  and  to 
furnish  through  the  station  the  highest  type  of  programs,  both  from  an 
educational  and  entertainment  standpoint.  The  original  application 
represented  to  the  Commission  that  the  lack  of  a  broadcast  station  in 
Glendale  discriminated  against  the  excellent  talent  available  in  that 
community.  At  the  hearing  on  the  original  application  it  was  stated 
that  one-third  of  the  broadcasting  time  would  be  devoted  to  educational 
and  semi-educational  matters.  Agricultural  features  would  be  presented 
and  local,  state  and  national  news  items  would  be  broadcast.  The  Com¬ 
mission’s  examination  of  the  program  service  rendered  by  the  station, 
the  examination  having  been  made  in  December,  1938,  showed  that  a 
large  proportion  of  the  programs  were  commercial  in  character.  For 
over  a  year  no  regular  news  was  broadcast  by  the  station  and  little  effort 
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was  made  to  promote  programs  other  than  those  characterized  by  purely 
commercial  continuity.  The  musical  policy  of  the  program  service  was 
almost  entirely  popular  records.  Each  five  minute  program  contained 
at  least  one  commercial  announcement  and  some  recorded  music.  Al¬ 
though  charitable,  religious,  civic  and  educational  organizations  used 
the  station,  the  licensee  did  not  encourage  such  use  by  assisting  the 
organizations  in  the  preparation  of  programs.  The  application  for 
renewal  of  license  showed  that  an  average  of  $500  per  month  was  ex¬ 
pended  to  employ  talent.  This  was  a  misrepresentation.  The  Commis¬ 
sion  found  that  the  licensee  was  paying  only  $2,000  per  year  instead  of 
$6,000  as  represented. 

The  Commission’s  decision  points  out  that  the  disparity  between 
promise  and  performance  and  the  misrepresentations  made  to  the  old 
Federal  Radio  Commission,  as  well  as  the  Federal  Communications 
Commission,  would  justify  the  denial  of  the  application  for  renewal  of 
license.  But  in  determining  not  to  deny  the  application  the  Commission 
pointed  out  that  there  had  been  a  recent  attempt  to  improve  the  pro¬ 
gram  service.  News  programs  have  been  added  and  a  five-year  contract 
has  been  entered  into  with  the  United  Press.  Religious  programs  have 
been  prepared  by  the  Ministerial  Association.  The  percentage  of  time 
devoted  to  music  and  commercialization  has  been  reduced.  Local  organ¬ 
izations  have  been  assisted  in  the  preparation  of  programs. 

The  pertinent  portion  of  the  Commission ’s  decision  is  as  follows : 

“In  the  Commission’s  view  the  licensee  of  Station  KIEV  did  not  make  a 
reasonable  effort  to  make  its  programs  conform  to  its  representations.  The 
disparity  between  the  proposed  service  and  the  programs  actually  broadcast 
indicates  such  a  disregard  of  the  representations  made  as  to  cast  doubt  on  their 
sincerity  in  the  first  instance  and,  therefore,  on  the  qualifications  of  the  licensee. 
Furthermore,  false  statements  of  talent  expenditures  were  made  in  successive  re¬ 
newal  applications.  The  Commission,  in  the  allocation  of  frequencies  to  the 
various  communities,  must  rely  upon  the  testimony  of  applicants  and  upon 
the  representations  made  in  original  and  renewal  applications,  to  determine 
whether  the  public  interest  will  be  served  by  a  grant  of  such  applications. 
Faced  here  by  such  a  disregard  for  representations  so  made,  particularly  upon 
the  question  of  service  to  the  public,  the  Commission  is  satisned  that  a  denial 
of  the  renewal  application  might  well  be  justified.  It  should  be  noted  that  the 
emphasis  is  here  placed  upon  the  question  of  the  truth  of  representations  made 
to  the  Commission  as  a  basis  for  the  grant  and  renewal  of  a  broadcast  license. 
No  adverse  criticism  is  directed  at  the  use  of  a  proper  proportion  of  high 
quality  records  or  electrical  transcriptions. 

“Upon  all  the  facts,  however,  it  has  been  concluded  not  to  deny  the  pend¬ 
ing  application.  The  record  shows  that  attempts  to  improve  programs  have  been 
made.  An  additional  member  has  been  placed  on  the  staff  with  the  duty  of  ar¬ 
ranging  programs  of  a  civic,  educational  and  charitable  nature.  The  percent¬ 
age  of  time  devoted  to  recorded  music  and  to  commercialization  has  been  much 
reduced,  and  the  remainder  of  the  program  schedule  dedicated  to  diversified 
non-recorded  program  material.  News  programs  have  been  added  and  a  five- 
year  contract  entered  into  with  the  United  Press.  Religious  programs  are  be¬ 
ing  prepared  by  the  Ministerial  Association.  Local  civic  and  fraternal  organ¬ 
izations  are  being  more  actively  assisted  in  the  preparation  of  programs.  To 
a  substantial  extent  the  public  has  come  to  utilize  the  transmitting  facilities 
and  the  broadcast  service.” 
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In  r«  Application  of  Matheaon  Radio  Company,  Inc.,  (WHDH),  Boston,  Mast., 

Docket  No.  5453.  Proposed  Findings  of  Fact  and  Conclusions  of  Hie  Com¬ 
mission  Issued  on  December  9,  1940. 

The  Commission  has  tentatively  determined  to  permit  the  830  kc. 
frequency  to  be  used  for  broadcast  purposes  at  ni|?ht  in  Boston  simul¬ 
taneously  with  its  employment  at  Denver,  Colorado,  and  to  amend  its 
rules  to  permit  such  simultaneous  use.  The  tentative  decision  was  ap¬ 
proved  by  Commissioners  Payne,  Thompson  and  Walker.  Commissioners 
Case  and  Craven  were  of  the  opinion  that  the  application  should  be 
granted  insofar  as  it  requested  an  increase  in  power,  but  that  it  should 
be  denied  insofar  as  it  requested  a  change  in  its  hours  of  operation  from 
daytime  and  until  sunset  at  Denver,  to  unlimited  time.  Chairman  Fly 
did  not  participate. 

The  Matheson  Radio  Company,  Inc.  is  the  licensee  of  Station 
WHDH  at  Boston,  Mass.,  and  operates  on  830  kc.  with  1  kw.  daytime 
and  until  sunset  at  Denver.  It  filed  an  application  to  increase  its  power 
to  5  kw.  and  to  operate  unlimited  time  with  a  directional  antenna  at 
night.  Its  application  was  designated  for  hearing  and  the  petition  to 
intervene  of  Berks  Broadcasting  Company,  the  licensee  of  WEEU,  at 
Reading,  Pa.,  a  daytime  station  on  830  kc.  was  granted.  The  petitions  to 
intervene  filed  by  National  Broadcasting  Company,  Columbia  Broadcast¬ 
ing  System  and  Northern  Corporation  were  denied.  The  National 
Broadcasting  Company  is  the  licensee  of  KOA,  a  Cla.ss  I-A  station 
operating  on  830  kc.  at  Denver,  Colo. ;  Columbia  Broadca.sting  System 
is  the  licensee  of  WABC,  a  Class  I-A  station  operating  on  860  kc.  at 
New  York  City;  and  the  Northern  Corporation  is  the  licensee  of  WMEX, 
a  regional  station  operating  on  1470  kc.  at  Boston,  Mass.  Subsequently, 
the  clear  channel  group,  a  group  of  licensees  of  clear  channel  stations, 
filed  a  petition  to  intervene,  a  motion  to  dismiss  and  a  motion  to  eliminate 
certain  issues  from  the  notice  of  hearing,  and  the  National  Broadcasting 
Company  filed  a  motion  to  dismiss.  All  of  these  motions  were  dismis.sed 
by  the  Commission.  After  the  hearing  WHDH  filed  a  motion  to  strike 
the  intervention  and  testimony  of  WEEU. 

One  of  the  issues  set  forth  in  the  notice  of  hearing  was  whether  or 
not  the  granting  of  the  application  of  WHDH  will  conflict  with  the 
Commission’s  rules  governing  standard  broadcast  stations,  particularly 
Sections  3.22  and  3.25  (part  3)  thereof,  and  another  issue  was  to  deter¬ 
mine  the  nature,  extent  and  effect  of  any  interference  which  would 
result  should  WHDH  operate  at  night  on  830  kc. 

In  its  tentative  decision  the  Commission  found  that  the  operation 
of  WHDH  as  proposed  would  not  be  in  accordance  with  Section  3.25  of 
its  rules.  This  section  limits  the  use  of  830  kc.  to  one  full-time  station 
of  50  kw.  power,  and  since  KOA  is  already  licensed  to  operate  on  830  kc. 
on  a  full-time  basis  with  power  of  50  kw.,  the  proposed  operation  of 
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WHDH  was  not  possible  under  the  rules  of  the  Commission.  However, 
the  Commission  determined  that  the  granting  of  the  WHDH  application 
would  permit  a  more  efficient  use  of  the  frequency  and  therefore  con¬ 
cluded  that  Section  3.25  of  its  rules  should  be  amended  by  striking  the 
reference  to  830  kc.  from  Sub-Section  (a)  and  adding  830  kc.  to  Sub- 
Section  (b)  of  Section  3.25. 

With  respect  to  any  interference  problems  which  would  result 
through  the  granting  of  the  WHDH  application,  the  Commission  con¬ 
cluded  that  no  interference  would  be  caused  to  the  primary  service  of 
KOA  and  that  such  interference  as  WHDH  might  reasonably  be  expect¬ 
ed  to  cause  to  the  secondary  service  of  KOA  would  be  limited  to  receivers 
in  the  eastern  half  of  the  United  States.  Any  use  that  might  be  made 
of  the  signal  of  KOA  in  the  areas  where  such  a  signal  might  be  affected 
by  WHDH  would  be  dependent  upon  the  characteristics  of  the  individual 
receiver,  the  signal  interference  available  and  signal  to  interference  ratio 
involved  in  each  individual  case. 

The  Commission  concluded  that  the  granting  of  the  WHDH  ap¬ 
plication  would  enable  it  to  deliver  a  primary  signal  at  night  to  an  area 
having  a  population  of  3,093,000  or  to  621,000  more  people  than  are 
now  included  within  the  primary  service  area  of  the  station.  The  ex¬ 
tension  of  the  hours  of  operation  of  WHDH  would  cover  2V^  hours 
during  the  summer  and  a  maximum  of  5V^  hours  during  the  winter, 
thus  providing  a  new  primary  service  to  94.9  per  cent  of  the  Boston 
metropolitan  area  including  a  population  of  2,185,000. 

Finally,  the  Commission’s  tentative  decision  states  that  the  ap¬ 
plicant’s  motion  to  strike  the  intervention  of  Berks  Broadcasting  Com¬ 
pany  should  be  denied  on  the  ground  that  the  application  did  not 
present  any  reason  why  the  intervention  should  not  have  been  granted 
originally  nor  did  it  present  any  reason  why  the  intervener  should  not 
be  permitted  to  continue  as  such  until  the  cause  has  been  finally  deter¬ 
mined. 

The  dissent  of  Commissioners  Case  and  Craven  was  in  the  form  of 
a  statement  containing  proposed  findings  of  fact  and  conclusions  which 
they  believed  the  Commission  should  have  adopted.  They  pointed  out 
that  the  WHDH  application  was  inconsistent  with  Sections  3.22  and 
3.25  of  the  Commission’s  Rules  and  Regulations.  Their  report  states 
that  the  change  of  a  basic  rule  in  a  specific  case,  while  at  the  same  time 
denying  parties  who  may  be  adversely  affected  by  such  a  change  the 
right  to  participate  in  the  hearing  of  the  case,  is  questionable  legal  pro¬ 
cedure.  “Furthermore,  such  a  procedure  can  not  safeguard  the  interest 
of  the  public,  when,  as  in  this  case,  all  evidence  which  may  have  a  bearing 
on  the  important  phases  of  this  national  problem  of  broadcasting  can 
not  be  available  in  the  record  of  the  hearing.’’ 

After  commenting  upon  the  disagreement  in  the  engineering  testi¬ 
mony  with  respect  to  interference  within  the  service  area  of  KOA, 
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Commissioners  Case  and  Craven  concluded  that  the  operation  of  WHDH 
as  proposed  would  cause  interference  to  the  reception  of  service  rendered 
by  Station  KO A  in  its  extended  secondary  service  area.  ‘  ‘  The  usefulness 
of  this  service  is  dependent  upon  the  characteristics  of  the  individual 
receiver,  the  signal  intensity  available  and  the  signal  to  interference 
ratio  involved  in  each  individual  case.” 

The  report  of  Commissioners  Case  and  Craven  contains  a  discussion 
of  the  principles  involved  in  reaching  a  decision  upon  the  issues  in  the 
case.  In  this  discussion  it  is  stated : 

"Many  radio  listeners  in  the  nation  must  not  only  rely  upon  secondary 
service  from  clear  channel  stations  for  the  only  broadcast  service  available  to 
them,  but  also  millions  of  listeners  now  rely  upon  a  low  class  of  secondary  ser¬ 
vice  in  order  to  enjoy  any  broadcasting  whatsoever.  The  most  imjwrtant  prob¬ 
lem  confronting  the  O)mmission  is  to  provide  an  improved  radio  service  to 
these  rural  listeners.  It  appears  that  in  any  successful  solution  of  this  prob¬ 
lem  of  rural  broadcast  coverage  the  Commission  must  rely  primarily  upon 
clear  channel  stations  operating  in  accord  with  both  Rule  3.2$(a)  and  Rule 
3.25(b)." 

It  was  stated  that  all  of  the  channels  now  provided  in  Rules  3.25 
(a)  and  3.25  (b)  are  barely  sufficient  to  provide  service  for  the  rural 
areas  of  the  United  States  at  night,  and  that  any  reduction  in  the  number 
of  either  of  these  classes  of  clear  channel  stations  would  handicap  the 
Commission  in  providing  an  improvement  in  rural  coverage.  Commis¬ 
sioners  Case  and  Craven  stated  that  the  technical  quality  of  radio  service 
available  in  the  larger  cities  is  superior  to  that  rendered  to  rural  areas 
and  that  any  course  of  action  which  might  prohibit  the  equalization  of 
service  to  rural  and  urban  communities  would  be  classed  as  a  discrim¬ 
ination  against  the  rural  population. 

One  of  the  reasons  why  Commissioners  Case  and  Craven  believed 
that  nighttime  duplication  of  830  kc.  should  not  be  permitted  was  the 
effect  of  Paragraph  B,  8(d)  of  Part  II  of  the  North  American  Regional 
Broadcasting  Agreement,  which  reads  as  follows : 

"(d)  If  within  the  period  of  this  Agreement  the  country  to  which  a  clear 
channel  has  been  assigned  shall  have  made  use  of  the  channel  but  not  in  the 
manner  above  prescriwd  or  not  to  the  extent  required  by  the  provisions  of 
this  Agreement,  such  country  shall  be  considered  as  having  relinquished  that 
portion  of  the  rights  which  it  has  not  used  and  at  the  expiration  of  this  Agree¬ 
ment  the  other  countries  party  thereto  shall  have  the  right,  if  they  see  fit,  to 
withdraw  the  unused  privileges  from  such  country  and  to  reassign  them  to 
any  or  all  of  the  other  interested  countries." 

They  pointed  out  that  if  the  United  States  should  degrade  the 
service  rendered  by  one  of  the  clear  channel  stations  by  licensing  stations 
in  accord  with  Rule  3.25  (b)  instead  of  Rule  3.25  (a),  other  nations  at 
a  future  date  may  designate  stations  to  operate  on  the  same  channel  in 
a  manner  which  would  cause  interference  within  the  borders  of  the 
United  States. 


86  JoURNAIi  OF  THE  FEDERAL  COMMUNICATIONS  BaB  ASSOCIATION 


Furthermore,  Commissioners  Case  and  Craven  felt  that  due  to  inter* 
ference  suffered  by  regional  and  local  stations,  “regional  and  local 
stations  are  ineffective  as  a  means  of  solving  the  national  problem  of 
rural  radio  service  at  night.” 

The  dissenting  report  acknowledges  that  if  it  is  assumed  that  it  is 
not  necessary  to  improve  the  service  rendered  to  the  rural  population 
at  night,  one  might  argue  that  the  application  of  WHDII  for  unlimited 
time  to  operate  has  merit.  “It  can  be  stated  in  this  argument  that 
under  present  conditions  at  KOA,  if  WHDH  is  permitted  to  operate 
simultaneously  at  night  with  KOA  on  the  channel,  the  only  rural  listen¬ 
ers  who  would  be  deprived  of  service  from  KOA  reside  in  the  occasional 
and  poor  secondary  service  areas,  and  those  portions  of  the  satisfactory 
secondary  service  area  from  KOA  within  the  States  of  North  Dakota, 
Minnesota,  Missouri,  Arkansas,  Oklahoma  and  Texas.”  The  report 
continues,  however,  by  stating  that : 

"On  the  other  hand,  listeners  in  these  western  areas  of  the  country  do  not 
receive  either  the  quality  or  the  variety  of  service  now  available  to  the  citizens 
of  Boston.  Therefore,  to  degrade  further  the  service  of  rural  listeners  dependent 
in  whole  or  in  part  upon  KOA  and  other  clear  channel  stations  is  an  injustice 
Moreover,  favorable  Commission  action  in  an  isolated  instance  of  this  nature 
creates  a  precedent,  the  mere  existence  of  which  may  handicap  future  ability 
to  Kcure  improved  broadcast  service  to  rural  areas.  Therefore,  such  favorable 
action  in  this  case  would  constitute  an  action  resulting  ultimately  in  the  es¬ 
tablishment  of  an  unsound  policy  for  the  nation  as  a  whole.  An  unsound  pub¬ 
lic  policy  of  this  nature  obviously  would  not  benefit  the  listening  public.  Fur¬ 
thermore.  this  deterioration  of  radio  service  is  bound  to  result  in  repercussions 
against  the  entire  radio  industry. 

"In  this  instance,  granting  in  full  the  application  of  WHDH  would  limit 
the  future  freedom  of  action  of  the  Commission  in  two  ways,  to  wit.,  fl)  it 
would  reduce  the  needed  number  of  clear  channels  under  Rule  3.25(a),  and 
(2)  it  would  ultimately  accord  rights  to  other  nations  which  rights  are  not  now 
conceded  in  the  North  American  Regional  Broadcast  Agreement. 

“If  proper  weight  is  given  to  all  of  the  factors  discussed  herein  it  must 
be  concluded  that  the  applicant  WHDH  has  not  proved  that  any  advantage 
which  may  accrue  to  him  or  to  the  people  of  the  metropolitan  district  of  Bos¬ 
ton  outweighs  the  disadvantages  of: 

"A.  The  application  of  unsound  engineering  in  the  solution  of  the  rural 
broadcast  problem  of  the  nation. 

“B.  The  establishment  of  a  precedent  which  may  ultimately  result  in  a 
discrimination  against  rural  listeners  in  favor  of  those  listeners  living 
in  metropolitan  centers. 

"C.  The  establishment  of  a  precedent  which  may  result  ultimately  in  handi¬ 
capping  the  United  States  in  providing  for  its  j^ple  any  desirable 
change  in  the  organization  of  radio  broadcast  facilities  designed  to  im¬ 
prove  rural  coverage." 


— P.  H.  R.  Jr. 
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